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ee 


JURISDICTIONAL STATEMENT 


This is an appeal from a jury verdict and judgment in favor of de- 


fendants, and from denial of motion for a new trial. The District Court 


had jurisdiction under 11 D.C. Code -306 (1960). This Court has juris-— 


diction under 28 U.S.c. 1291 (1952). 


STATEMENT OF THE CASE 


1. 
Alice Olenin, appellant here and plaintiff below, sues defendants 


Curtin and Johnson, Inc. a road contractor, and the District of Columbia, 
for injuries sustained in an area where the District had let a contract 
to Curtin and Johnson, Inc. to work on the streets, namely the area to 
wit Connecticut Avenue, 17th Street, N.W., K Street. She alleges that on 
November 5, 1962 during daylight hours and heavy pedestrian traffic she 
entered this public way, intentionally stepped on a board which lay with 


its top flush with the surrounding material and stretched across the way 


and that the board turned under her foot, causing her to fall. She testi- 


fied that she deliberately chose the board because it appeared safer than 
the surrounding uneven material. 

During voir dire, defendants asked whether any juror had "been to the 
doctor for a sprained ankle and gotten a bill for $1341.00 for treatment 
of ankle", and plaintiff moved for a mistrial which motion was denied. 

Upon final argument, defendants stated flatly that perjury has been 
committed in the courtroom by plaintiff's doctor and that plaintiff and 
her lawyer had participated therein, thereby inferring a subornation of 
perjury. 2 

The court read an instruction on contributory negligence to which 
plaintiff objected. 

The jury found for the defendants. Motion for new trial was denied. 


This appeal followed. 


1. Miss Olenin was 75 at the time of her trial and was a retiree after 


3445 years with the federal Government. 


18 U.S.C. 


| 


| 


18 U.S.C. 


STATUTES INVOLVED 


1621 
“Per jury" 


‘Whoever, having taken an oath before a competent tri- 


bunal... in any case.... willfully and contrary ‘to such oath 


states or subscribes any material matter which he does not be- 
lieve to be true, is guilty of perjury, and shall, except as 
otherwise provided, be fined not more than $2,000.00 or im- 
prisoned not more than five years, or both. (underlining supplied) 
pees of Perjury": 

"Whoever procures another to commit per jury is guilty of 
subornation of perjury, and shall be fined noumore than 


$2,000.00 or imprisoned not more than five years, or both." 


STATEMENT OF POINTS 


I. The motion for mistrial on voir dire should have been granted. 
II. The evidence was insufficient to support an instruction on 
contributory negligence. 


Ill. In accusing plaintiff, her doctor and her lawyer of partici- 


pating in acts of perjury during the trial, defendants engaged in final 


argument in improper judicial conduct which was incurably prejudicial. 


SUMMARY OF ARGUMENT 


I. The question raised by defendants on voir dire, whether any 
juror had ever “been to the doctor for a sprained ankle and gotten a 
bill for $1341.00 for treating that ankle", was prejudicial, and the 
motion for mistrial should have been granted. The innuendo of the ques- 
tion was designed to, and did, evoke popular prejudices against doctors 
and their bills, and this injected into the case a predisposition, a pre- 
judice, against plaintif££"s doctor whose bill for ankle was $1341.00. 
In this way, before any evidence was presented, a campaign was set on 


foot to malign the doctor and thus to prejudice the Plaintiff's case. 


II. Plaintifé had a right to assume that the public way which she 


was traversing was safe for her passage. She committed ho jact of con- 


tributory negligence by using the public way. Defendants did not meet 
their burden of providing facts to support an instruction on contributory 
evidence, and the instruction was erroneous because there was insufficient 
evidence to support it. 

III. The argument that the doctor had committed per jury and that 
plaintiff and her attorney had participated in acts of perjury, was un- 
supported by facts and was incurably prejudicial. 

A new trial should be granted with costs of plaintiff at the previous 


trial, including counsel fees, assessed against the defendants. 


ARGUMENT 


I. 

THE MOTION FOR MISTRIAL 

AT VOIR DIRE SHOULD HAVE 

BEEN GRANTED, 

Defense counsel asked this question of the jurors at voir dire: 

"Is there anyone who has ever been to the doctor 
for sprained ankle and gotten a bill for $1,341.00 
for treating that ankle?" Transcript, J.A.4 

Plaintiff moved at once for a mistrial which was denied. 

This question was intended to, and obviously did, evoke popular 
prejudices against doctors and medical bills. It further inferred that 
the jury in the course of this trial would meet a doctor who would 
render a bill for $1341.00 for treating a sprained ankle. 

It further inferred that the doctor who rendered this bill was a 
dishonest man since layman would assume that any bill of this size for 
such a minor ailment, was dishonest, and that the doctor who rendered it 
was dishonest and unethical. 

Thus before one shred of evidence had been presented, a heavy pre- 
judicial blow was struck against the plaintiff's case. 


This was the kind of a remark which a jury would be inclined to 


remember. 


No juror answered yes. But had any one answere yes, certainly de- 


fendants would not have stricken such a juror. Therefore the question 
had meaning only in terms of a long range plan to defeat Miss Alice Olenin 
by an appeal to popular prejudice. 

Plaintiff had a right to have her case heard by a jury which had not 
been prejudiced. She did not receive this right, and it was error to 


deny the motion. 


* Il. 
THERE WAS INSUSFICIENT EVIDENCE TO SUPPORT : 
THE INSTRUCTION ON CONTR IBUTORY NEGLIGENCE.) 
A. The facts in the case. 

Plaintiff described the events of her accident of November 5, 1962 
in these words: 
Tr. 1,2, J.A.8,9 

"I was coming down Connecticut Avenue on the East side of the avenue. 
I crossed over to the West side of K Street, crossing K Street from the 
North side to the South." 

"When we got to K Street we saw there was just sort of a temporary 
walkway there and we had to pick our way across. There on barricades 
on either side I remember and about two-thirds of the way across the 
street there was a board or plank. I call it sunken into) the surface of 
whatever there was on the street...It was sunk into the roadway. It was 
embedded in the surface of whatever was on the roadway. It seemed to be 
a rough gravel and tar mixture or something. As we were walking along I 
deliberately stepped on the plank because it looked so flat and firm in 
comparison with the rest of the road. As I stepped on it, it gave way 
and I lost my balance and fell on the left side on the puddle of water. 
My hat went into the puddle and. my umbrella broke and my handbag flew." 
See also Tr. 12,38,41, J.A.12,19,20 


Plaintiff saw no warning signs. Tr. 10. J.A. 10 She identified 


plaintiff*s exhibit #1 as fairly representative of the scene and plain- 


tiff£'s #l-a as an enlargement. 
"There were a great many (people) coming toward me and going with me 


in the same direction”. Tr.11., J.A.11 


a. Repeated by Plaintiff on Tr. 12., J.A. 12 


Plaintiff £ 


Tr.2: J.A. 2 


Tr.12: J.A.12 


Tr.38: J.A.19 


Tr.41: J.A.20 


urther described the scene as follows. 
"As I stepped on it, it gave way and I lost my balance 


and fell on the left side on the puddle of water." 


"I stepped on the board and that gave way under me and 


I lost my balance and fell." 
“It gave way under my foot and caused me to lose my 
balance." - 


"Something gave way under my foot." 


On November 14, 1962, nine days after the accident, she dictated the 


following statement to her attorney, which was read to. the jury without 


objection, Tr. 51,52. J.A,21,22 


e--"there was a plank which was at right angles to 


the| way we were walking and I had to step on it to 


go further in the same direction. I stepped on it 


and felt it give way under my foot and I fell be- 


cause the give was unexpected." 


Later, at the deposition in Defendants' counsel's office, she stated: 


@eposition, p.18,19: J.A. 


Q. 


A. 


6,7 
You saw the plank before you stepped? 


Yes, I certainly did. 


Tr.19: J.A.7 


A. 
Q. 


A. 


The plank depressed and my foot gave way and I was down. 
Did you stumble over the plank to your knowledge?. 

No, I didn't stumble over the plank. I stepped. I 
watched myself stepping on the plank. I deliberately 
put my foot on the plank because it looked so smooth 


and flat." 
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It had been raining but the sun was shining at the time of Plain- 
tiff's fall. TR.11: J.A.11 | 
The learned Trial Judge then asked a question nich was answered, 
Tr. 12: J.A. 12 
The Court: You say you stepped on the board and it gave way? 
Alice Olenin: Yes, it gave way. 
On Tr. 32: J.A. 15 Plaintiff further describes the scenes 
"There were saw horses to my left. I saw those. If it had 
not been for those I probably would have toon oe over... There 
was a lot of construction work and a lot of stuff around." 
On Tr. 33: J.A16 in response to aerate she stated: 
"I was watching where I was going.” 
TR. 35: J.A._17 further describes the board: 
Miss Olenin: ...eight or more inches wide, stretching..."all 
the way across the walk." 
Defense counsel asked (Tr. 36: J.A.18 So you aia not trip over 
it at all? | 
Alice Olenin: "I did not trip." 
; You did not tell Dr. Herzmark you tripped? 
No. 
And you did not say it was lying loose? 


No, it was not lying loose. 


The Court: She is not responsible for that, sir. 


Tr. 17, J.A.14 5 W. Alice Olenin, indicates she worked for the U.S. 


Government for 34%; years. 


Tr. 16, J.A.13 3; she retired in 1953 
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THE INSTRUCTION 


The instruction on contributory negligence contains the following 


passages (Tr., Olenin, 55,56,57 (J.A. 23,24 )v 


mg person who by her own conduct subjects herself unnecessarily to 

danger, violates the duty imposed on all men to use ordinary care for 
their own safety and is guilty of contributory negligence. The Plaintiff 
may not recover if she is guilty of contributory negligence. And in this 
regard, you are instructed as a matter of law that it is the duty of those 
using walkways in the District of Columbia to exercise reasonable care and 
diligence to avoid an accident that is such as a person of ordinary care 
and diligence would use under the same circumstances. 

“IE you Find from the evidence the Plaintiff was guilty of any negli- 
gence which contributed to the alleged fall and injury, she cannot recover 


and, in such an event, your verdict would be for the Defendant." 
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THE LAW OF THE CASE: THE LYONS CASE 


In Lyons v. District of Columbia (U.S.C.A.D.C. 1954), 214 F 2d 203, 
the Appellant was an elderly lady who fell on an icy stdenanae = che case 
went to trial before a jury and resulted in a verdict for the Defendant. 
The Court gave an instruction on contributory negligence. | Appellant ap- 


pealed on the ground that this was error because of absence of supporting 


evidence. In reversing on grounds that there was insufficient evidence 


to support the instruction on contributory evidence, Judge Fahy stated: 
| 


"As justification the Court pointed to Plaintiff's 
testimony that she approached the southwest corner 

of 17th and K Streets, that the sidewalks did not ap- 
pear to be slippery but that as she walked along 

she started to slip and shoved her feet. We are un- 
able to find in this testimony a basis upon which 

the jury could rest a Finding of negligence on 'plain- 
tiff's part. It appears to us to be devoid of such 
conduct. The jury would not be warranted in reading 
into this description of her conduct anything in- 
consistent with due care’ 


"The giving of the disputed instruction requires revers- 
al because we cannot be certain but that the jury 

found against appellant upon the theory, unsupported 

by evidence, that her own negligence was a Seneries= 
ting cause of her injuries." 


1/ That accident, which like this one, coincidentally happened near 

~ 17th and K Streets, N.W. in the District of Columbia, was one in 
which the Plaintiff, an elderly pedestrian, was free from negli- 
gence. Therefore, it was error to read in Alice Olenin's case 
an instruction on Contributory negligence, since the instruction 
was unsupported by the evidence. 
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OTHER RELEVANT CASES 


In Dougherty v. Tomkins (U.S.C.A.D.C. 1957), 240 F 2d 34, the Plain- 
tiff was a pedestrian who fell on a temporary sidewalk which defendant 
had constructed during the construction of a building. Following an ad- 
verse verdict, the Court of Appeals reversed, holding that the pedestrian 
could not be found to have assumed the risk in the situation by using 
the temporary walkway during the snowfall, in view of the fact that the 
pedestrian's decision to use the walk could not be termed "voluntary" in 
the sense contemplated in an assumption of the risk situation, and in 
view of the fact that the defendant had no right to force the plaintiff 
into "taking or leaving the risk". The Court, in this landmark decision, 
held that users of public sidewalks and streets do not assume the risk 
of even known defects where as in the District of Columbia, the munici- 
pality has the duty to exercise care to maintain the public way in a 
reasonably safe condition. A pedestrian, the Court held, as a member of 
the public, has a right to expect that sidewalks will be maintained ina 
reasonably safe condition. P.36. The Court held that it was error to 
instruct the jury that they could find that appellant assumed the risk in 
this situation. 

Bauer v. District of Columbia (1925) 4 F (2d) 947, is a case won by 


the Plaintiff below. In affirming, the Court of Appeals held that where 


a pedestrian was injured by stumbling over an abrupt variation between 


the surface of the sidewalk and a cememt platform, the, District was liable 
arising from its paramount duty to maintain the streets in a reasonably 


safe condition. 


In Woodbury v. District of Columbia (1886), 5 Mackey 127, 16 D.C. 


127, aff'd 136 U.S. 450, 10S Ct 990, Dr. Woodbury stepped on 2 board in 

a public way and. fell when it tilted, the Court held that the District 

of Columbia is responsible for the safe condition of its Sidewalks and 
that. an action would lie in damages if there was either direct or imputed 
notice to the District, for the reason that the common sense view is that 


the Board should have been fastened underneath in the first place. 
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It is well known that the mere reading of an instruction on contribu- 
tory negligence is harmful to the Plaintiff's case. Jurors, hearing it 
for the first time, have misapplied it so frequently that in compensation 
eases the defense has been outlawed by statute. In personal injury cases 
the rule has developed that there must be sufficient evidence to support 
suck lan instruction before the Court may read it, and the same rule ap- 
plies in the matter of the doctrine of assumption of the risk. 


The giving of the disputed instruction was prejudicial, and requires 


reversal because the Court cannot be certain but that the jury found ~ 


against the appellant upon the theory, unsupported by evidence, that her 


' 


own negligence was a contributing cause of her injuries. 
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Itt 


THE FINAL ARGUMENT OF DEFENDANTS, THAT DOCTOR HERZMARK 
HAD COMMITTED PERJURY IN THE COURT ROOM AND THAT HIS 
CLIENT ALICE OLENIN AND HER ATTORNEY HAD BEEN PARTIES 
TO THE PERJURY, WAS MISCONDUCT AND WAS INCURABLY 
PREJUDICIAL. 


1. Occurrences preceding oral argument 


Upon cross-examination, Dr. Maurice Herzmark, an esteemed ortho- 


paedic surgeon who treated the plaintiff, stated: (Tr.16 (J.A. 27 ) 


"I am looking at the original report from which |; 
the report was made." 


Defendants by counsel endeavored to point out that the Doctor was not 
! 


looking at his original notes, viz: (Tr.17 (J.A. 28 ) 


Q: What happened to your office notes you had when I 
took your deposition under oath in your office 
May 28, 1964, the original notes? 


I do not know. I thought these were notes retyped 
by my secretary. 


(Tr.18): Where are the notes that she tripped on a 
plank? (J.A. 29) 


My secretary retyped them, transcribed them - they 
were ruined, weatherbeaten or dog-eared from misuse 
or abuse. This happens once in a while. We retype 
notes in order to - for them to appear legible. 


On Tr19,20 (J.A.51,52efense Counsel pointed out that, in the depo- 
sition, Dr. Herzmark speaks of a history in longhand. The Doctor explains, 


Tr. 20 (J.A. 52 ) : 

Dr. Herzmark: Yes, and I went on to say the case normally 
is that my girl generally retypes them up but I wrote sub- 
sequently to that this complete history after I examined 
her... So this is a more complete one. This is one that 
was just a little note. There was not enough room on here 
really to write up anything, so I prepared in on a yellow 
sheet. 
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The testimony as pertinent as to this point, as to why Plaintiff 
fell, is found in Dr. Herzmark's testimony, Tr. 3, 16-26 (J.A27-32, and 
is reproduced in the joint appendix. This testimony shows that he made 
pencilled notes of the history, which were later extended by him, and 
which were typed by his secretary and then again retyped. At one stage, 
his notes read that "the plank tripped", and finally the history showed 
that plaintiff stepped on a board which gave way causing her to fall. His 
explanation is given as follows in answer to the cross-examination 
questions: 

Tr:23: Herzmark: I got the impression she stepped on 

a loose board and as a result lost her balance 

and fell. That is all I know about it. 

Herzmark: I put down she fell instead of tripped 

because I found out that was correct. 
(Graham): Who asked you to change this report? 
Nobody asked me. I changed it myself when I 
found out the true facts. 
Who told you the true facts? 

A: Miss Olenin. 

The transcript in the Appendix shows that defendants then endeavored 


to demonstrate discrepancies between the Doctor's deposition and his 


testimony at trial. But Tr. 18 (J.A. 50 ) shows that during the deposition 


of the Doctor, at D. 24, the Doctor's original notes stated that: 


"the plank tripped, which was consistent with her 
statement that the plank turned under her foot. 

And it is just a wee bit different from the fact 
that she tripped on the plank, because the original 
there, it showed that the plank moved, and as you 
wrote it up, it was the foot, that her foot moved." 
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On the foregoing evidence, defendants" final argument stated: 
GJ.A. ) 


"But we know now that Dr. Herzmark admitted to 


you that he told a lie, that he committed perjury 


on the stand when he told you this was his original 
record... That subsequently became so frayed that 
Mr. Curtis and the plaintiff, and the doctor threw 


| it away.” (underlining added). 

| ‘ 

The statement that Dr. Herzmark committed perjury was a direct accu- 
sation that he had committed a felony, and the balance of the above-quoted 
statement clearly intends to convey the meaning that plaintiff and her 
counsel participated in this felony. 

18 U.S.C. pye2 defines perjury as follows: 

"Whoever, having taken an oath before a competent 
tribunal...in any case... willfully and contrary 
to such oath states or subscribes any material 
matter which he does not believe to be true, is 
guilty of perjury, and shall, except as otherwise 
provided, be fined not more than $2,000 or im- 

prisoned not more than five years, or both." 

(underlining, supplied) 

The record shows that Dr. Herzmark believed that what he was saying 
was true. If anything, when his memory was refreshed, he stated that 
there were earlier notes which were retyped and corrected after speaking 
with the patient as to the facts. 

The Federal judge presiding at the trial, a former Chief Judge, took 
no action to indicate that he believed that perjury had been committed. 


The Doctor had a duty to correct his history when he discovered there 


was an error in it. Plaintiff was within her rights to call the error to 


the Doctor's attention. Plaintiff"s counsel had a plain duty to call the 


‘error to the Doctor’s attention, and to insist that the medical history 


reflect the facts of the accident. > 
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Doubtless, Defendants" case would have been stronger if the error 
had remained in the record, but this by itself does not warrant De- 
fendants* prejudicial statements that a crime had been committed right 


in the court room'in an attempt to further plaintiff's case. 
THE LAW OF THE POINT REQUIRES REVERSAL 


It has been held that where conduct or statements at the trial is so 
prejudicial that judicial instruction would be futile, objection is un- 
necessary. 66 C.J.S. New Trial, #37 at p. 131 ff, particularly where there 
is a clear miscarriage of justice. Webster Motor Car Co. v. Packard Motor 
Car Co., D.C. 1955, 135 F Supp. 4& 

The accusations, hurled in the court room on final argument, that 
felonies had been committed during trial in an attempt to win plaintiff's 
case, were ineridacable. Judicial instruction would have been futile. 
Plaintiff's counsel's attempts to water down the effect with argument was 
futile. Counsel was in fact, stunned by the remarks. In retrospect, it 
would have been better to ask for a mistrial and hope that the plaintiff, 


already 75 years of age, would live to see justice done her in Court. But 


in view of the suddenness of the attack and its nature, counsel could do 


no more than to fight back. Counsel argues that the words were prejudicial 
and warrant reversal. Reversal following charges that perjury was com- 
mitted in the court room was granted in the following cases: 


Texas v P.R. Co. v Beezley (1907) 
46 Tex Civ App. 108, 101 SW 1051 


Cincinatti, N.O. & P.T.R. Co. v Troxell (1911) 
143 Ky 765, 137 SW 43 


Gulf, T.& YR. Co. v Culver (1914, Tex. Civ. App.) © 
168 SY 514 
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Morrison v Smith (1940: Tex. Civ App.) 
138 SW (2d) 280 
Linde v Com.(1925) 208 Ky 98, 270 sy 451 


Masterson v Chicago & N.W. R. Co. (1899) 
102 Wis. 571, 78 my 757 


Hillman v Detroit United R. Co. (1904) 
137 Mich. 184, 100 ny 399 


State v. Bernstein (1921) 
148 Minn. 301, 181 Ny 947 


People v Stafford (1930) 108 Ca. App. 26, 
290 P.920 


Representative of these cases is the Court's statement in the Morri- 
son case, where in reversing the Court stated: 


*+- argument of counsel which imputes per jury to 
witnesses and subornation of perjury to counsel 
of adverse litigant is not to be taken lightly when 
it is not sustained by the testimony or reasonable 
inferences therefrom." 

The general rule as demonstrated by the foregoing cases is that 
arguments of counsel to the jury referring to perjury, exceeding the 
bounds of connsel's summary of opinion of the reliability or value of 
particular testimony, especially arguments containing unfounded accusa- 
tions, misstatements of the evidence, statements in the nature of posi- 
tive testimony disparaging witnesses’ statements and testimony, and 
threatening or inflammatory insinuations unsupported by the evidence or 
other appeals to prejudice by reference to perjury, constitute reversible 


error. 


Since instant case falls within this Tule, 2 new trial should be 


granted and this Court should order defendants to pay to plaintiff£ the 
5 


costs of her trial below in the first trial. 
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CONCLUSION 
It is not disputable that Miss Alice Olenin was entitled to a fair 
trial, free of prejudicial instructions and final argument. 

- The foregoing discussion conclusively demonstrates that although she 
was free of negligence, the Court issued an instruction on contributory 
negligence which could be understood to mean that they could find as jurors 
that she had assumed the risk of walking in the public way. 

The foregoing iscussion also shows that on voir dire defendants fired 
an opening shot in an unwarranted attack on plaintiff's treating physician 


which did not end until at final argument defendants argued that the 


doctor had conmitted the felonious crime of perjury before the jury it- 


self, and that Alice Olenin, age 75, a retired government employee who 
had never in her life brought a personal suit against anyone, had partici- 
pated in the felony, along with her counsel. There was no factual basis 
for this unfortunate attack. The most that could be said was that Dr. 
Herzmark had not reviewed his notes before taking the stand, and there is 
no evidence of a crime. Had a felony occurred, the duty of the presiding 
federal judge would have been clear, and of course the judge took no action. 
Plaintif£€ had come from California to have her day in Court. Her 
counsel was stunned by the accusations, before a court room full of people, 
and attempted to answer, apparently in the legal emergency failing to 
object. The statements were incurably prejudicial, objection was unnecessary. 
The case should be reversed, costs including counsel fees should be 
assessed against defendants, and a speedy retrial should follow, with costs 


including, incidentally, round trip fare to California. 
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ALICE OLENIN PRE-TRIAL STATEMENT J. A. 1 


CURTIN & JOHNSON, INC. et al. 214-64, 
November 1), 1966 
ersonal 
Action for/damages due te negligence. 
THS PARTIES AGREE TO THE FOLLOWING STATSMENT OF FACTS AND 
STIPULASTH THERETO: On or about November 5, 1962, the D. Curtin and 
Johnson, Inc., were performing constuction work in the area of 


Connecticut Ave, and K St., N. W., Washington, D. C. 


THE CLAIMS OF THE PLAINTIFF as to the occurrence, her injuries 
end special damages as well as the names and addresses of witnesses 


which may be used at trial are set out in a statement attached 
5 as 


“hereto, made a part hereof, and incorporated herein 
: 


reference marked "A", She asserts that her injuries and damages 


were caused by the negligence of Ds. = 


BS TO CURTIN AND JOHNSON, leaving a board in the public way 
which tipped when she stepped on it, which condition was dangercus, 
constituted to provide a safe public way, and left the public way 
in an unsafe condition of all of which D failed to warn © or the 


public. 


Negligence of the Board of Commissioners of the District of Columbia: 
failure to inspect the work of Curtin & Johnson and compel xxxxx to 
provide a safe public way, permitting the contractor to maintain 

the public way in the unsafe condition described above as to Curtin - 


& Johnson which constituted an unsafe condition of the public way 


and a failure to provide a safe public way of all of which Ds failed 


to warn the P or public. 


THE DEFENDANT, The Board of Commissioners, the District of 
Columbia, denies that it is liable for the P's injuries because it 
4s not a proper D; denies that the P was injured by any negligence or 
actions on their part; denies notice of any condition which P alleges 
caused her injuries. The Defendant states in the alternative, that 
the P cannot recover because of her sole or contributory negligence 
or xxxxxx from the sole negligence of third persons not parties to 
this litigation. For sole or contributory negligence, thexx Dx states 
that the P faited to exercise reasonable care for her own safety by 
looking and failing to see the board that she tripped over, or in the 
alternative electing to step on a board which she says was-on the 
street when she did not have to step on it, and in failing to step 
on it in a manner so as to prevent her injury. 
THE DEFENDANT CURTIN & JOHNSON adofpt the aopcses the denials and 


xxx the affirmative defenses set out hereinabove by the D Board of 
Conmissioners 
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The parties azree to file with the Clerk of the Court and to 


mutually exchanze, on or before November 30, 1966, a list of the 
names and addresses Be fatness known to them, other than those- 
“listed herein, including medical and expert witnesses, who have 
knowledge of any aspect-of this case, indicating those who may be 
used at the trial, Impeachment witnesses are not to be included, 
but will include the names and addresses of all physicians and 
surgeons who have seen the P vrofessionally for = reason since 
November 5, 1962. 

The parties agree to tne dutuel exchange of all medical reports 
of examining or treating physicians, now in hand, on or before 
November 30, 1966, and a similar exchange of all other such reports 
within 18 hours of the alert of this case for trial. 

Counsel for P agrees to make the P available for the purpose 
of a physical examination by srecleice of D's choice before, but not 
to interfere with, trial. 

The following may be admitted in evidence without formal proof, 
subject to all legal objections: x-ray plate, HEW Mortality Table. 

If counsel for P has special damages not listed herein which 
will be claimed at the trial, he shall furnish the Clerk of Court 


and opposing Counsel with an itemized list ef same on or before 


November 30, 1966. 


Courisel for P has in his possession x photographss initialed 
by Examiner which he requests be admitted in evidence at the trial 


but Counsel for D will make no such agreement. 


C.A.22h-6h. 
Alice Olenin 
ve 
Curtin and 

Johnson 


The Brd. of 
Commissioners 


J. AL 


MR. GRAHAM: JI will ask you this: Is there any- 
one who has ever been to the doctor for eprained ankle 
and gotten a bill for $1,31 for treating that ankie? 

I have no further questions. 


MR. CURTIS: May we approach the bench, Your Honor. 


THE COURT: Come to the bench, gentlemen. 


(At the bench.) 
MR. CURTIS: I move .for a mistrial. There is no 
evidence here whatsoever anywhere in the record that 
this lady was given a bill of $1 3h2 for treating a 
sprained ankle. I think we are entitled to a new panel. 
MR. GRAHAM: May I look at that? 
_ MR. CURTIS: This is not a sprained ankie. This is 
a permanent disability to her leg. The bill refers to 
something else. I move for a mistrial. 
= THE COURT: Do you agree? | 
GRAHAM: No, Your Honor. 
THE COURT: I will deny the motion. They will deter- 
mine the injuries in the case from the evidence. They do 


not get it from statements of: either counsel. 


MR. CURTIS: Sprained ankle is one item. Now 
he has given the jury the impression that was the only 
injury. There is no evidence here. I would say that 


is prejudicial. 


THE COURT: I understood you to say that. Do you want 


me to point out to the panel that wit will be for the 
jory to decide? 

MR. CURTIS: Would you do that? 

THES COURT: All right, sir. 

(In open court.) 

TRE CCURT: Let me put a preliminary matter to 
you, ladies end gentlemen. .Both sides in this case 
have counsel. Both counsel represent their respective 
clients. The Court merely says to you that statements 
of counsel, whether it be counsel for the plaintiff or 
counsel for the defense, do-not constitute evidence in 
this case. You get your evidence from the witnesses 


that ere sworn on the witness stand and any documents 


introduced in this case. It will be for you to deter- 


mine from that what are the injuries and damages, if 
any. : 

Are there any further questions? 

MR. GRAHAM: No, Your Honor. 


MR. CURTIS: No, Your Honor, 


Olenin Deposition >. 18 
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Je A. 6 


MR. CURTIS: Yes, I would say 0. 

THE WITNESS: I would say the plank must have been 
wider than this probably. Bek 

BY MR, GRAHAM: 


Q You-say the plank was a little bit wider then 


paper? 
A Yes, I would say so. TI don't know, % was a 
plank, I would say. 3 
Q You sew this plank before you stepped on it, is 
correct? | 
Yes, I certainly did, 
-With what foot did you step on it? 
My left foot. 
What happened when you stepped on it? 
Well, all of a sudden I was on the ground. 
What happened to the plank? | 
I don't know. 
Do you know what the plank was doing there? 
No. Well, I think it was just -- I don't know 
what it was doing, After all, I am_ not a construction 
engineer, 3 
Q To your knowledge did the plan cover a hole? 


I don't think so. TI don't know. I wouldn't imow. 


Q To your knowledge did the plank dump up when you 


Olenin Deposition P. 19 
J.A.7 


stepped on it? 


A I wouldn't think so, I don't lmow. As I said 


it just happened so suddenly, the plank depressed and my 
foot gave way and I was down, 
Q To your knowledge did the plank roll when you 
steoped on it or move? 
A TI don't. know, 
Q Did you stunble over the plank, to your lnowledge? 
A No, I didn't stumble. I stepped. I watched my- 
self stepping on the plank. I deliberately put my foot on 
the plank because it looked so smooth and flat. 
Q To your knowledge, when you put y our foot on the 
_ plank did your foot slip? : 
A No. I'm sure it didn't slip, 
Q What caused you to fall? 
A TI don't Imow, ; ' 
Q Who is the lady who was with you, Miss Olenin? 
& Miss Marte Gile. ; 
Q Is that Miss or Mrs.? 
A Miss Marie L. Gile. 
Q Where does «she live? 
AShe lives where I aoe 
-Q At the All States? { 
A Y es. We had been at the luncheon together. 


hemmorage have you had? 

A ‘Tonsilectomy back in 1920, or somewheres along 
there, shortly after I cam to Washington, and then another 
one in 1939. &nd in 1939 I was in Episcopal, 

Q What other hospitalizations have you ever had 
other than your two tonsilectomies nd your hemorrhage and 
your two eye operations? 

A TI don't remember anything else. | 

Q Miss Olenin, have you ever made a claim against 
anyone else for injuries? 


A Never, 


_Q Either the Federal Government or any individua2 or 


sorporation? 
| A Never, ; 
Q At the time you fell, were people working in this 
area where the construction work was going on? 
A TI don't recall that they were working. It had 
been rei ningthat morning, so I suppose construction people 
oe work on rainy days. I know that because I worked in 


the! 


Employment Division of the Department of Labor. 
Q I just wondered whether it iwas.. 
A It was in the winter, 


Q -- before quitting time or after quitting time when 


21) -6) 

- (Alice Olenin) 

Whereupon, 
ALICE OLENIN 

was called as a witness and, after being first duly sworn, 

was examined and testified as follows: 
VOIR DIRE’ 

BY MR. CURTIS: 
Would you please state your name? 


Alice Olenin,. 


Q. Are you the plaintiff in this action? 


Yes. M4 

Q And you complaint is about November 5,1962 when 
you stepped on a board -- 

THE COURT: You better let her testify. Were you 
involved in an accident on that date? 
The WITNESS: Yes, I was. 

BY MR, CURTIS: 

Q What happened on that day? 
A I was coming down Connecticut Avenue on the east side 
of the Avenue. I crossed over to the west side of K 
Street, crossing K Street from the north side to the south. 

THE COURT: You came down Connecticut Avemue 
moving south? 

ie THE WITNESS: Yes, on the east side of the street, 

and then I crossed over to the west side of Connecticut 


Avenue at K Street. 


THE COURT: All right. 

THE WITNESS: When we got to K Street we saw 
thet there was just sort of ea temporary walicway there and 
we had to pick our way across. There were barricades on 
either side I remember and about two-thirds of the way 
across the street there was a board or plank 1 eall it 
sunken into the surface of whatever there was on the 
street. : 

MR. GRAHAM: I did not hear that 

THE WITNESS: It was sunk into the roadway. It was 
embedded in the surface of whatever was on the road- 
way. It seemed tobe a rough gravel and tar mixture or 
something. As> we were walking along I deliberately 
stepped on the plank because it looked so flat and firm 
in comparison with the rest of the road. As I stepped 
on it it »gave way and I lost my balance and fell on the 
left side on the puddle of water. My hat went into the 
puddle and my umbrella broke and my handbag flew. 
- BY MR. CURTIS: : 

Q Miss Olenin, the purpose of having you on the 
stand now is to ask you whether you are able to identify 
this scene -- 

_ THE COURT: You are showing the witness Plaintiff 
Exhibit what? 


Mr. Curtis: Exhibit No. 1 =for identification. 


BY MR. CURTIS: 


10 
ALICE OLENIN - DIRECT J.A. 10 


MR. CURTIS: Miss Olenin, would you take the 
stand. 

I believe Mrs. Olenin has already identified 
herself as the Plaintiff and has beens worn in. 
Whereupon, 

ALICE OLENIN 

was recalled to the stand by and on behalf of the Plaintiff 
and, being previously duly sworn, was examined and 


testified further as follows: 


DIRECT EXAMINATION 


Bu Mr. Curtis: 


Q Miss Olenin, did you see any warning signs of any 
kind? : 

A TI did not notice any. 

Q Did you see on that board, was there any kind of 
@ warning sign on that wall when you stepped on the board? 
Not on the board, no. I did not see any warning 
sign at all. | 

Q Any placd? 

A Now 

Q Now can you state to the Court any other recollect 
that you have about that specific board at that specific 
place. ; 

A Well, we were walking across and I saw it. 


THE COURT: We, meaning who? 


ALICE OLENIN - DIRECT 


THE WITNESS: Miss Giles and myself. The 


board was in front of me arid it was at a right engle. to 
the direction I was going. | 
By MR CURTIS: 

Q Directing your attention to the 5th of November. 
1962, : will you state in your own words, exactly what 
happened? | 

| A Well, I had to be at a luncheon at the Mayflower. 

It was raining when I went there. When we got ot the sun 
was shining and we dicided to walk home. I lived on 19th 
Street at that time. | 

Q Will you describe the Datu you took on the way 
_ home? ci } 
st _& We walked south on Connecticut Avenue to K Street, 
and then crossed over to the west side of K Street and there 
we saw there were barricades and a pathway made for 
pedestrians. s Bart : 

Q About how many people were in that area? 

A There were a great many coming toward me and going 
with me in the same direction. 3 
Be: Q How many people were in this area which is marked 
on the board here as barricaded? 

A A great many, of course, I did not count them. 

Q Will you describe what happened next? 

A We were walking along and I saw this plenk imbedded 


in the surface and it seemed very stable to me and I deliber- 


ALICE OLENIN- DIRBCT 


ately stepped on it because it was smoother thm the 
other part of the area. 
Q What was the other part? 
A It was bumpy. It had a gravel and tar surface and it 
wes not easy walking. I stepped on the board and 
that gave way under me and I lost my balance and fell. 
THE COURT: Y ou say you stepped on the board and 


cleave way? 
THE WITNESS: Yes, it gave way. 
THE COURT: TI think you said fell. 
THE WITNESS ¢ Yes, I fell on the side, 


By Mr. Curtis: 


Q Directing your attention to the top of the beard, 


what was therelation of the top of the board to the 
surrounding construction area? 

A I would say it was flush with the Saceonniee 
construction material. 

_Q Did you have occasion to observe the edges of the 
board? : 

A Yes, I stepped near the are of the board, per- 
haps about six inches away from the edge. 


THE COURT: That was not the question. 


J.A. 13 
ALICE OLENIN - DIRECT | 


Retail if there are any details, and would you to the 


jury the injuries that you have in full? 
A Well, you mean with regard to that leg? 
Q At the time within the first few weeks -- what in- 
juries did you have other than the black and blue mark on 
. your leg? | 
A There was nothing besides my leg and ip. They 
were sore because they were black and blue. 
| Q How much did you wéigh at that time? You said 
your weight was 169 at the time of the accident? 
It was less than 170, yes. i 
What is your weight now? 
Well, 189 or 190. 
To what do you attribute this imoresses 
& Because I do not walk mch md I used to walk a 
great deal and I am very active actually. 
ee At the time of this accident, what was you employment 
status? 
A I had irene : ier. 
Q For whom had you been working before you retired. ? 
A Thad worked fn the United States Government, the 
Department of Labor, until 1953. And from 1953 until 
1959 I was president and general manager of the All States 
Hotel on : 


17 
J. Ae Ue 


A I don't know what was up this way (indicating). 
I stepped this way and I fell. 

Q You have indicated by a Line = and,-if I may, 
Iwill make it a little derker -- which is closed on the 


right but still open on the left. 


A It may have been closed, too. I don't know. But 


I know there was an end to the plank there. I probably 
stepped -- I stepped maybe about here (indicating), you 
know, near the enc -- not on the end but near the end, 

Q ;Would you mind writing "piank" in there so we 
will know that the area that looks like a diving board 
sticking out is a plank? 

A (All right. (Writing. ) If you can read what 
I wrote, 

Q Just above the C you have put a little dot, and 
that is approximately where you stepped; is that right? 

A Mps. Olenin, can you tell us approximately how 
wide this plank was? 

A (Well, I would say it was about eight inches, 
Q The piece of paper you have in front of you is 


a legal sized paper and I believe that is 8 by 13. 


MR,| GRAHAM: Isntt it, Mr. Curtis and Mr. Norris? 


32 


Je. A. 15 


not see any signs. He has not produced ary witnesses to 
show there were signs. Before he can ask her he must 
show there were signs. 
THE COURT: Mr. Curtis, your own picture shows 
the sign there. You called attention to the fact that 
the sign was upside down. This was the sietise you defined 
as an accurate photograph. : 
THE WITNESS: I see one now. That is the oniy 
' one I see on here. | 


By Mr. Graham: 


Q You do not remember sedng that sign? 


A tI did not notice it, no. 
Q Now, as you were walking across the street at 
the area where you say you fell, either at P-1 or P-2, 
were there saw horses? | 
A There were saw horses to ny Left, I saw those. 
If it had not been for those, I would probably been run 
over. 
Q Were there other saw horses? | 
A There may have been. I do not Soe There 
was ea lot of construction work and a lot of stuff around. 
Q Asa matter of fact, there was AS horses on each 
side, were there not? 3 
A TI think probably there were, because I know the 


road was blocked off. It was a poor road. 


THE COURT: That is not the qmestion. Did you see 


ALICE OLENIN - CROSS 


barricades on both sides or saw horses? 
THE WITNESS: I saw barricedes. That is what I 
called it originally. 
By Mr. Graham: 

Q There was a lot of construction equipment to the 
west of this barricade, the westernmost barricade? 

A (There were some things there. I was watching 
where I was going. I noticed the barricades on my left. 

Q And between the two barricades was the cpen area 
where people would walk, is that correct? 

A . Yes. 

Q (You indicated that you fell at P-2 or P-1? 

A |Well, I think it was two-thirds of the way over. 
I was not too far from the corner where the back of the 
Commerce Building is. 

Q This board which you say was on the street, 
swished when you stepped on it? 

A Yes. 

Q Do you know whether or not amyone put that there 
over a puddle of water? : 


A No. ; 


Q (You do not know whether anyome did or not? 


A (It was imbedded to the surface of whatever there was 


ALICE OLENIN - CROSS 


By Mr. Graham: 
First of all, tell us how wide it was. 
It was wider than my foot and I have a big foot. 
Would you describe the board being eight inches 
wide? | 
A Eight or more, about that. I do not know. And 
4t had nails in it. 
Q It had nails in it? 


A Nails or something. 


THE COURT: I cannot hear you. Do you know what 


was in it? : 

THE WITNESS: I cannot remember that far back. 

THE COURT: You do not know what was in it if 
anything. 

By Ur. Graham: 

How long was the board? 

It was all the way.across the walk, 

How wide is that? | 

A TI do not know how -wide the walk is. As long as 

this table perhaps. | 


Q As long as this table? 
& TI am not a construction engineer, I cannot tell 
you about those things. | 


THE COURT: Can you approximate it, Madam? That is 


ADICE OLENIN - CROSS 


all they are asking you. 


20 feet. 
Q 


A 
imbedded. 


Q) 


THS WITNESS: Well, I do not know. Maybe it was 
I do not know. 

By Mr. Graham: 

How thick was it? 


You could not see the thielmess because it was 


So you did not trip over it at all? 

I did not trip. 

You did not tell Dr. Herzmark you tripped? 

No. 

And you did not say it was lying loose? 

fo, it was not lying loose. 

THE COURT: She is not responsible for that, 

By Mr. Graham: 

This end that you have shown with the notches in 


it, was that end to the right or left? 


A 


To the left. I would have to stand on my head 


to walk there. I was going from North to South, and in 


my direction, it was East. It was to the left. 


Q 


A 
Q 
A 


You were coming this way? 
Yes. 
And this would be on that end? 


Yes. 


ALICE OLENIN - CROSS 


Q Did it bounce dack us? 
A No, it gave way under my foot ana made me lose 
my balance. x : 
Q As a matter of fact, you do not know what 
happened, do you? : 
A Yes, I do. 
THE COURT: She says she does. 
By Mr. Graham: 
Q When did you remember all this about it being 
imbedded in the surrounding area? i 
A It was imbedded in the materia? that was the 
surface of the road. 2 
Q When did you remember that? 
Always. I can still see ft. 


A 
Q- When did you first testify about it? 
A 


Well, when I spoke to Mr. Curtis I guess. I 

think I gave him a statement about that. I dictated it my- 
self too. : 

Q Do you remember being up to my office with 
Mr. Curtis on March 16, 1964? | 

A Yes, I do. I do not —— the date. 

Q - You remember after leaving ny office having a 
conference with Mr. Curtis and going into the court reporter's 
office to change some of this testimony? 


ALICE OLENIN - CROSS 


that day, whet caused you to fall? 
A Something gave way under my foot and caused me 
to lose my balance and I fell. 
Q Do you recall on the same date your attorney, 
Mr. Curtis, asking this question, on page 55: 
"By Mr. Curtis: 
RQNESTION: Do you recall whether the board 
gave way under your foct? 
RANSYER: I could not tell you, I was down in 
such a hurry.” . 
Q Do you remember being aske@ that ques‘ion and: 
giving that answer? 
& I do not remember being asked that question. 
Q Is that true, that you could not tell whether 
the board gare way under you or not? 
Something gave way under my foot. 
Was it your ankle? 


No, my ankle was perfectly steady. 


This board did not go dowm any hole, did it? 
No. 


Now, on this question of weight, what did you 
weigh when this accident happened? 


i I weighed between 165 and 170. 


ALICE OLENIN - REDIRECT 


By Mr. Curtis: 

Would you read the second paragraph? 

THE COURT: Read it to yourself and answer 
whether it does refresh your recollection. 


By Mr. Curtis: 


Q Does that refresh your recollection as to what 


you said to me nine days after the accident? 
A That is essentially the seme. | K Street from 
north to south and there was a plank imbedded in the -- 

MR. GRAHAM: Wait a minute. we are starting 
this imbedded thing. I think whe should confine herself to 
what is there. | 

THs COURT: I think so toc, Madan. Do you have 
any objection to counsel reading just the one paragraph? 

MR. GRAHAM: I have no objection. 

THE COURT: You may read it, Mr. Curtis. 

MR. CURTIS: "There was a barricade along the 
center lane of K Street at this point and we walked through 
a pathway with a barricade on either side. Ye were-on the 
left side of the pathway as we walked. “about two-thirds of 
the way across there was a plank which was at right angles to 
the way we were walking and I had to step on it to go further 
in the same direction. I stepped om it and felt it give away 


ander 


ALICE OLENIN - REDIRECT 


my foot and I fell because the give was unexpected.” 
By Mr. Curtis: 

Q Was that what you said nine aye after the 
accident? 

A Yes. 

“2 Was that substantially true? 

A Yes. 

THE COURT: Ladies and gentlemen of the jury, 
you are the sole judges of the evidence. ss 
By Mr. Curtis: 

Q Now, Miss Olenin, have you personally, other 
than this suit, in your whole 75 years ever brought any 
claim against anybody for personal injury? 

A No. 

Q Now, as to- your eyes, after the removal of the 
part of your eye, as corrected, can you see as well with 
the eye, as corrected? 

A Yes, when I wear a contact lens, I can see as 
perfectly as anybody. I do not have it in now. But I 


see clearly out of the other eye. 


Q Do you get any relief out of Dr. Herzmark'’s 


treatment? 
A Oh, yes. 


Q Would you compare the relief you got from his 
treatment with the relief you get from the hot water? 


Excerpt of Jury Charge 


THe COURT; If you find that the Plaintiff has 


proved by a preponderance of the evidence that either or both 
of the Defendants were negligent, and, further, that such: 
negligence was a proximate cause of her fall and injuries, then 
you will have for your consideration whether or not the 
Plaintiff herself was contributorily negligent, for the rule 
is that if a@ person be contributorily negligent then there 
can be no recovery even though there be vepidigence and such 
negligence be a proximate cause of the accident. 

In that connection you are further instructed as 
to contributory negligence as follows. The burden of proof is 
on the Defendant to prove by a proponderance of the evidence 
that the Plaintiff wes contributorily negligent. Contributory 
negligence is neglect of the duty imposed on every person to 
observe ordinary care for his or her own safety. 

A person who by her own conduct subjects herself 
unnecessarily to danger, violates the duty imposed on all 
men to use ordinary care for their own safety ond is guilty 
of contributory negligence. The Plaintiff may not resover if 
she is guilty of contributory negligence. and in this regard, 
you are instructed as a matter of law that it is the duty of 


Je Aw 24 


those using the walkways in the District of Columbia to exercise 
reasonable care and diligence to avoid an accident that is 
such.as a verson of ordinary care and diligence would use under 
the same circumstances. 

If you find from the evidence the Plaintiff was 
guilty of any negligence which contributed to the alleged 


fall and injury, she cannot recover and, in such an event, 


your verdict would be for the Defendant. 


Je A. 25 


MR. CURTIS: I have two things I monte! to bring 
up, with all due respect to Your Honor. One is with reference 
to contributory neglizence.- I object to the contrivatory 
negligence charge and within that was an assumption of risk, 
As you read contributory negligense, you also read in the 
assunption of risk. , 

THE COURT: I am not sure that that was embraced. 


Let the record speak for itself. 


- MR. CURTIS: The other thing is the 14 jurors, 


Your Honor. 


THE COURT: I am going to take care of that, sir. 


MATRICE H. EERZMARK - DIRECT 


of orthopedies and ancillery fields. 

Q Have you made any inventions in the field of 
orthovedics? 

A Yes, I have patents on three appliances which 
are used in hossitals and by physicians in the course of 
their practice. 

Q I take it then, Doctor, you are engaged in the 
specialty of orthopedic surgery in the Washington area and 
are licensed to practice here in the District of Columbia? . 

A That is sorrect. 3 

Q- Directing your attention to the lady on my 
right, did there come a time when she saw you as a 
patient? 

A Yes, Miss Olenin was a patient of mine for the 
first time on Novemser 12, 1962. z 

Q At that time, did you take a history? 

A Idid. Wiss Olenin told me on the Sth of 
November, 1962, while walking along 17th and X Streets, 
cr in that vicinity, she fell over a plank which was lying 
loose in the street because of some construction or repair 
work going on, and that fall caused her to suffer injuries 


to her left lower extremity. 


Q@ . Did she have any complaints on that day, Doctor? 


i Yes, she did. She complained of pain ané: swelling. 


T. R. 16 
MAURICE H. HERZMARK - CROSS 


J. A. 27 


Q Let us turn to your report for just a moment, 
if we might. You stated this lady gave you a history, 
that you testified on direct exemination she fell over a 
plank. “Yould you look at your report of June 3, 1963, and 
tell the Court and ladies and gentlenent of the jury 
exactly what she told you? 

MR CURTIS: I would object to the fom of the ques- 
tion, Your Honor. I think if he asked the doctor what his 
report shows, that is another thing. : 

THE COURT: ‘What does your resort show, Doctor? 
THE WITNESS: I will read you exactly what she 
said. : 
By Mr. Graham: 
Q Will you look at the report? 
A I am Looking at the original epost from which 
. the revort was made. On the metoryeens information sheet . 
she said, "While walking along X Street, between 17th Street 
end Connecticut Avenue, she stepped on a loose plank which 
wes temvorarily placed there. It was of sone construction. 
And as a result, fell and injured her left anxle. 
Q May I see those notes a minute, Doctor? 


A Yes. 


Q Doctor, when were these aritten? when was that 


written? 


A It was written when the patient came. 


MAURICE E. HERZMARx - CROSS 


Q when was it written? 

A November 12, 1962. 

Qi What havpened to your office notes you had when 
I took your deposition under oath in your office Hay 28, 
1964, the original notes? 

A Idonot know. I thought these were notes 
retyped by my secretary. 

Q Retyped, when? 


A I do not know when. 


Q On May 27, 1964, when you were put under oath 


in the presence of a court reporter in the office, do you 
remember my asking you this questions: | 

"QUESTION: What history did she give you?" 

This is page 4. 

NANSYER; She stated that on October the Sth, 1962, 
she tripped on a plank lying in the street at right angles 
to a pathway provided for vedestriams DSecause of repairs 
being made to K Street, Northwest, near 17th Street. And 
as a result, she fell, which injured her left lower - 
extremity.” 

Do you recall giving that testimony? ‘Where are 


your notes? 


A This is identical with the information. 


T. R. 18 
MADRICE E. HERZMARK - CROSS 
J. Aw 29 


Q | Where are the notes that said she tripped on 


a plank? 

a. My secretary retyped then, transcribed them -- 
they were ruined, weatherbeaten or dogw-eared from misuse 
or abuse. That hanvens once in a while. We retyve notes 
in order to -- for theri to appear legibie. 

Q Do you reszall Mr. Curtis asking you the question 


on page 24: 


"MR. CURTIS: The only other thing I thought we 

should get in is that exhibit that he had marxed, which- 

+ showed that the plenk tripved, which was consistent 
with her statement that the plamk turned under her 
foot. Ana it was just a wee bit different from the 
fact that she trinvped on the plank, because the 
original there, it shows that the plank mowede and, as 
you wrote it up, it was the foot, that her foot moved. 
I wonder whether we could put that in? 


“THE WITNESS: I would be willing to alter the 
history, but remember, in all histories I am not 
present and so I take the patient's word or words just 
as they put it down. And if it is wrong, ¥ can do 
nothing about it. But it is a source of embarrassment 


in Court very often, because my statenent ado 


tT. R. 19 
MAURICE H. HERZMARK - CROSS 


J. Ae 30 


not gibe with the patient's. Perhaps the patient for- 


got something or maybe I misinterpreted it. 
"YR. GRAHAM: And maybe you did mot learn the 
true facts until they got ready for the trial. 
"THE WITNESS: That is an unkind statement." 
By Mr. Graham: 
Q Do you remember Mr. Curtis asking you if you 
altered the history? 
A Before I answer any questions, mmy I be permitted 
ito look at that record? 
: Q I made arrangements for the court reporter to have 
you look at it. May the doctor see the original that he made 
and made certain Soernaetons on--page lh of the original history 
bef6re the notes were retyped and pages 25 and 26. ; 
THE COURT: You may read them, Doctor. 
THE WITNESS: You are referring to page 2h? 
MR. GRAHAM: Page h, first, Doctor. 
THE COURT: Then pages 25 and 26. 
THE WITNESS: Where do you want me to start, 
Mr. Graham? 
By Mr. Graham: 
Q I would suggest that perhaps you could start at the 
top of page , the first tim you saw this patient, did you 


T. R. 20 
MAURICE H. HERZMARK - CROSS ASS 
Se fe 32 
take a history and it goes on to page 5 where you said you 
wrote the history yourself in longhand. You said you wrote 
it yourself and you have it right there. Yom said you had 
your original notes there. 
THE WITNESS: Yes, and I went on to say the case 
normally is that my girl generally retypes then up but I 
wrote subsequent to that this complete history after I examined 
her and this is reverting. So this is a more complete one. 
This is one that was just a little note. There was not enough 
room on here really to write up anything, so I prepared it on 
a yellow sheet. < | 
Mr. Graham, you are referring now toa paper you 
handed me that had two holes punched in it with the date, 
name, and address and occupation, et cetera. r might say that 
we have changed these forms a little bit. We have newer 
ones. : 
You changed the forms, Doctor? : 
We do not have the ones with the ole. 
What is the specific question? 


You were asked to read, 


I just thought I would like to hawe the document 
| 


before me. 


THe COURT: You have it, sir. The two or three 


MAURICE H. HERZMARK - CROSS 


parts have been read. You may read those. 
By Mr. Graham: 
Q Would you read pages h, 25, and 26? 
A I have read it, 
Q Now, Mr. Curtis at that time pointed out to you that 


your history of her tripping over the plank varied with his 


theory of the case, did it not? 


MR. CURTIS: I object. Would you rephrase it? 
THE COURT: Is that right, Doctor? 
THE WITNESS: I do not know what the theory of the 


THE COURT: The question is: Did Mr. Curtis point 
out to you his theory of the case? 
By Mr. Graham: 
Q Start at the bottom of page 25 amd then go to page 
26. | 
Q "MR. CURTIS: The only other thing I thought we - 
should get in, is that exhibit that he had marked, which 
showed that the plank tripped, which was comsistent with her 
statement that the plank turned under her foot. And it was 
just a wee bit different from the fact that she tripped on the 
plank, because the original there, it shows that the plank 


moved, and, as you wrote it up, it was the foot that--that her 


MAURICE H. HERZMARK - CROSS 


foot moved. I wonder whether we could put that in?” 
I said, "I would be willing to alter the history, 

but remember, in all histories I am not present so I 

take the patient's word or words just as they put it 

down. And if it is wrong, I can do nothing about it. 

But it is a source of embarrassment in court very often, 

because my statements do not gibe with the patient's. 

Perhaps the patient forgot something, or maahe I mis- 

interpreted it," 

Q Is it your testimony that this Lady told you she 
stepped on a plank and it fell under her, or what is this new 
thing you have typed up here? 

A There is nothing different here. 

Q She stepped on a loose vlank? 

A That was temporarily placed and fell. That is what 
I bata. | 

| Q She stepped on a loose plank that was Wcnporasee 
placed and fell. The history that she gave you is that she 
tripped on that plank lying on the SERCS SS | 
MR. CURTIS: I think you are asking the doctor what 
gs typed up. If you are asking what history she gave hin, 
that is another thing. 


THE COURT: Doctor, you can explain it if you want to. 


T. R. 23 
MAURICE H. HERZMARK - CROSS 
Je Ae 3h 


THE WITNESS: I can only exvlain the impression I 
got. I was not there. I got the -impression she stepped on 
a loose board’ and as a result lost her balance and fell. That 
is all I know about it. 
By Mr. Graham: 
Q Is that the impression you wrote in a medical report 
to Mr. Curtis on January 3, 1965? 
egg: That is what I stated she stated on November 5, she 
fell because a plank was lying in the street at right angles 
to the road way. 
Q Look at your report of June 1963. 
A I am looking at it. She stated injuries susverned 
November 5, 1952, when she fell because of a plank lying in 


the street. 


Q Ig this a new report that you have had typed? 


A No, it is not new. It is the same report. The 
only thing is that it is a new report--the original date was 
given as October. 
MR. GRAHAM: May this be marked Defendent Exhibit 1 
for identification? 
(Thereupon, the material re- 
ferred to above was marked 


Defendant Exhibit No. 1 
for identification. ) 


MAURICE H. HERZMARK - CROSS 


By Mr. Graham: 


Q You say the only thing you have changed, Doctor, 


is the date? 

A I put down she fell instead of tripped’ because I 
found out thet was correct. : 

Q Who asked you to change this report? 

A Nobody asked me. I changed it myself when I found 
out the true facts. | 

Q Who told you the true facts? 

Mrs. Olenin. 

When? 
During the course of visits that she made. 
After the deposition was taken? 

It could be. 

Q As a matter of fact, I am handing you now, Defendant's 
PETES 1 for identification, and ask you if you did not 
change that in two places, changing the dates and changing 
tripped to Scmeeeoe, else? | 

A Yes, I changed it to read fell because I found out 
fell was correct. 

Q Who told you that? 

A Mrs. Olenin, 

Q When? 


Lie R. 25 


MAURICE H. HERZMARK = CROSS 
J. A. 36 


A I do not remember the exact date. 
Q As of the time the deposition in your office May 
28, 1964, you still testified under oath that she tripped? 
A ‘That is right. 
Q . And sometime after that she changed her story and 
you changeé yours, is that not right? 
A I do not see a change here at all. 
THE COURT: The only question is, Doctor, did you 
change your report as a consequence of what she told you? 
| THE WITNESS: Yes, I did. 
THE COURT: Now, the second question, or part of 
that question, do you know when that was done? 
TEE WITNESS: No, I do not, 
By Ur. Graham: , 
, @ Did you have a conference with her attorney when - 


| 
you changed it? 


A It could be. 

Q When was that that you had this conference? 

A There have been many conferences, so I do not iknow. 
Q Your original report you sent to Mr. Curtis on 

Jane 3, 2963, said she fell-when she tripped on a plank lying 
in the street? 


A That is correct. 


MAURICE H. HERZMARK - CROSS 


Q. And after your deposition was taken you change 
that now to read what? 

A Fell on a plank or fell over a plank or some such 
thing. I found out she actually had fallen. The word tripped 
did not convey she had- actually fallen so that she came 
in contact with the street. 

Q did not trip over the plank? 
A fell. 
COURT: Did she give the cause? 
5 WITNESS: The plank was Tooseel 
COURT: As distinguished from tripped, Doctor? 
THE WITNESS: That is right. 
By Mr. Graham: 
This was after your deposition was taken? 
That is right. 
And after conferences with her attorney? 
That is right. 

Q When this lady came in you examined her and saw 
that her left ankle was larger than her right ankle, is 
that correct, end of course, you were looking for a reason 
why the left ankle was larger than the right ankle, is that 


correct? 


A She already told me that she had had an accident 


and fell. | 


| 
Q Now, did you accept her word for that then, that the 
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ALICE OLENIN 

VSe 
1. CURTIN AND JOHNSON, INC. 
2. THE 30OA8RD OF COMMISSIONERS 


Excerpt of Closing Statement of Denver H, Graham, Attorney 
for Defendants, February 23, 1967. 

But you know they had to bury the untruth also by 
getting Dr. Herzmark to change his records. He deliberately 
came to this court, ladies and gentlemen, and read to you 
a history; and it's a sad thing that a doctor, a man who 
has taken the oath of Hippocrates to heal and to be truthful, 
would come here as he did and read to you a history where 
ke said that she fell on a board. This is number 3 in 
evidence. 

He told you under oath, ladies and gentlemen, this 
‘was typed by his secretary when the lady was in his office 
the first time, that this was simultaneous with her first 
visit. This was the history that was taken then. 

But he and Mr, Curtis forgot that his deposition 
had been taken. And but for this deposition we would all 
believe thet this was the original history that had been 


given. 


J. Aw 39 


But we know now that Dr. Eerzark admitted to you 


that he told you a lie, that he committed perjury on that 
stand when he told you this was his original record; 
because his deposition had been taken and at that time 
his original record was read into evidence. This was an 
original record in which she said whe tripped on a plank 
lying in the street.. 

I asked, "Who wrote this," and he said, ny wrote it 
myself." I asked if it was written in longhand and subse- 
quently typed. He answered, "Yes. You are interested 
in the original handwritten report, are you not?" And he 
had the original handwritten report with him at that time. 

That subsequently became so frayed that Mr. Curtis 
and the plaintiff and the doctor threw it away. Not only 
aid he throw that away, he threw all the records of the 
first. 10 months of examinations and-treatments away. They 
are gone. They are lost. His notes start with page 2. 
What was to be an unfact was preserved as a fact because 
for some reason, I don't mow why, ze decided to take his 


deposition. 
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; EXHIBIT 
Jane 21, 1967 #1 
Evidense 
Robert i. Stearns, Clerk Case 7214-64 


June 3, 1963 J. A. 40 


MEDICAL REPORT 
Miss Alice Olenin 


BISTORY: Wiss Alice Olenin, 514 19th Street, N. W., consults this 
office because of injuries she stated she Suecetnot on November 5, 


street at right ‘angles to a pathway provided for eakeattens be- 
cause of repairs being made to X Street, N. W., near 17th Street. 
fhe fall caused her to injure her left lower exvtrenity. 


PRESENT COMPLAINTS: 


1. Pain in left lower extrenity 
2. Swelling and weakness left ankle 


EXAMINATION (11-12-62): The patient is a large woman in good gen- 
eral condition, age 70, but appears much younger. The left ankle 

is markedly swollen, discolored, and tender. There is another area 
of swelling below the knee on the medial side of the leg. The 
entire leg below the knee is discolored and is very swollen. Pres- 
sue along the extremity elicits complaints of pain. Movement at : 
the ankle is impaired about 50% due to pain and swelling. Movement 
of the knee is also impaired but to a lesser degree. There is a 
discoloration over the left hip. X-ray of the left ankle (11-12-63) 
shows soft tissue swelling but no fractures or dislocaticns. 


IMPRESSION: 


Contusion of left lower oxtreaes 
Sorain left ankle 

Sprain left knee 

Contusion left hip area 


TREATIENT: 


This patient was treated by diathermy, medcolator, 
muscle stimulation, massage and elastic ban@ages. She was 
advised to keep the left ieg elevated and rest as much as possible. 
While some improvement has been obtained, the leg is still 
swollen. She will reouire further treatment and wears an elastic 
bandage on the left leg almost continuously. 


MEDICAL REPORT : _ ‘Miss Alice 


Je Aw 


PROGNOSIS: The residual swelling and edema is now permanent 
character and is not likely to improve by further treatment. 


MAURICE H. HERZMARK, M. D. . 


FILED | Maurice H. Herzmark, M. D. J. A. 42 


June 21, 1967 1616 Eighteenth Street, N. W. Case 
Z 214-64 


ROBERT Mf. STEARNS; CLERK Washington, D. C. 


Defendant's 
Exhivdit 

PATIENT HISTORY INFORMATION 3 

; Evidence 


Orthopedic Surgeon 
DAT= November 12, 1962 


Patient Miss Alice Olenin (Ww) Age 70 


: : x ry: 5 
Married Single Widowed Divorced Separated 


Home address 524-19t¢h-Stve0es,-Nv-Tw---Alistate-Hotei- 

339 West Broadway, San Diego, California 92101 
City Washington, D. C. Zone Home phone 628-5000 
Patient employed by Retired 
Business address (U.S. Dept. of Labor) City 
Occupation : Business phone 


Name of Svouse 
Spouse employed by 


Business Address City Zone 
Occupation : Business phone 
Referred to doctor by Bonnie Roat 
If patient is minor, name of responsible parent 
' History: This patient states that while walking along 
|, K Street, N. W., between 17th and Connecticut Avenue, sre 
stepped on a loose plank which was temvorarily placed 


: because of construction work; and as a result, fell, in- 
jauring her left ankle. , 


Present Complaint: Pain and swelling of the left ankle. 


Examination: Left ankle is swollen, discolored, and pain- 
ful. Entire left leg is discolored; swollen, and painful. 


Treatment: She is to receive physiotherapy, and she was 
started on diathermy and ultrasonic. 


FILED 


Jone 21, 1967 
: Evidence 
ROBERT M. STEARNS, CLERK 
Case 7214-64 
June 3, 1963 


MEDICAL REPORT 


Je A. 435 


Miss Alice Olenin 


HISTORY: Miss Alice Olenin, 514 19th Street, N. %., consults yoy, 

this office because of injuries she stated she sustained on Setouer 

5, 1962, when she tripped fell on a plank lying in the street at 

right angles to a eae provided for vedestrians because of 
repairs being made to X Street, N. W., near 17th Streets The 

fa 1 eaused her to injure her left lower Serer 


PRESENT COMPLAINTS; 


1. Pain in left lower extremity 
2. Swelling and weakness left ankle 
| 

EXAMINATION (11-12-62): The patient is a largs woman in good 
general condition, age 70, but appears much younger. The left 
dnkle is markedly swollen, discolored, and tender. There is 
another area of swelling below the knee on the medial side of 
the leg. The entire leg below the knee is discolored and is 
very swollen. Pressue aiong the extremity elicits complaints 
of pain. Movement at the ankle is impaired about 50% due to 
pain and swelling. Movement of the kmee is also impaired but 
to a lesser degree. There is a discoloration over the left 
hip. X-ray of the left ankle (11-12-63) shows soft tissue 
swelling poe no fractures or dislocations. 


IMPRESSION: 


Contusion of left lower extrenity 
Sprain left ankle 

Sprain left knee 

Contusion left hip area 


TREATMENT : 


This patient was treated by diatherny, medcolator, 
muscle stimulation, massage and elastic bandages. She was 
advised to keev the left leg elevated and rest as much as 
possible. ‘hile some improvement has been obtained, the leg 
is still swollen. She will require further treatment and 
wears an elastic bandage on the left leg ae continuously. 


MEDICAL REPORT Miss Alice Olenin 


Je A. 44 


PROGNOSIS: The residual swelling and edema is now permanent 
in character and is not likely to improve by further treatment. 


MAURICE H. HERZMARK, M. D. 
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CURTIN AND JOHNSON, INC et al 


MAR 6 1957 
Defendants = popepr py Sean Clerk 


MOTION FOR NEW TRIAL 7 
Plaintiff respectfully moves this Court to set aside the verdict 
of the jury returned herein on February 23,1967 and the judgment entered 
thereon, and to grant a com trial for the following reasons. 
1, The verdict is contrary to the law. 
2. The verdict is contrary to the evidence. 
3. The court oe in instructing on contributory 
negligence when there was insufficient evidence to support same. 


4, The above instruction was further erroneous 


since it contained a thevry that plaintiff had assumed the risk, 


5.Defendants’ final argument was ee 


prejudicial in that it accused Plaintiff, her counsel, and her medical expert 


of committing per jury, a felony punishable by: five years imprisonment or 


f ' 
$2,000 fine or both, or participating or suborning such felony, similarly 


' punishable. 
6. The Court erred in permitting extensive 


cross examination of Dr. Herzmark beyond the scope of the examination 


directly made by plaintiff, : 
7. And for such other and further reasons as may 


be given at the hearing or may appear proper = this Court. 
This motion is made and based upon the records and proceedings 
in this action, and is = soppored by the attached Points and Authorities, 


ESTAUR 
EIMORST At BAS We : ey, 
xt DaDss ByILDEN Qseds 


WESENGION, D, © _ KE oS6ss THR.AS 


J.A.K6 
COMPLAINT FOR PERSONAL INJURIES 


Plaintiff is a resident of the District of Columbia. 
Defendant Curtin and Johnson, Inc. does business in the District 
of Columbia, The District of Columbia is sued under 11 2.C.Code, 
Section 306,1-101 and 12-208,Suit against the United States is 
brought under the Federal Claims Tort Act, 28 U.S.C. 13h6(b) and 
1402(b}. The amount claimed is in excess of $10,000. This case 
is within the jurisdiction of this court. 

% 11 


' On to-wit Nevember Sth, 1962 at about 3:30 P.M., the 


plaintiff, a retired government employee, was walking along 
Connecticut Avenue, N.W., and came to the corner ‘at 17th Streeet 
where a building and loan association is located. It had rained, 
and there were puddles in the street. At this point she began to 

cross the street (K Street N.W.) to the corner where the Bank of 
Cormerce is located. 

_Road construction was going on in this area, but there 

was a public way. In the direct path of the plaintiff there was 
a barricade elong the center lane of K Street at this point, v7 and 
pedestrians were walking through a pathway with barricades on either 
side preceding the plaintiff. About two-thirds of the way across the 
street along the public way there was a plank lying in the street at 
right angles to the path of walking of pedestrians, including the 
plaintiff, In order to go farther in the same direction, along this 
public way, the plaintiff had to and did step onto the plank and as_ 
she did so, it gave way under her foot unexpectedly, causing her to 
fall and injure herself, as set forth below. 


JA. h7 

The plank was about 8 inches wide and about as long as 
the width of the walk, and was part of the public way so that the 
defendants either knew or should have known that it was there and 
was dangerous to the plaintiff, 

It was then and there the duty of the defendant Curtin and 
Johnson, Inc., which was repairing the streets at this time and place 
to provide a safe public way for the plaintiff, and said defendant 
either Imew or shovld have known that the board was loos and unsafe, 
and remedied the condition. In violation -of its duty to provide a 
as. public way, and remedy the condition of the loose board, the 
said defendant negligently left the public way in an unsafe condition 
as a direct and proximate result of which the pleintirr fell as des- 
cribed above, and injured herself as described below. 

_ It was then and there the duty of the District of Columbia 
’ to provide a safe public way along the path <in which the public,in- 
cluding the plaintiff, were then and there walking, and failure to do 
SO was negligence, which was a contributing cause of the injuries, to ] 
the plaintiff as described above and below. It was the further duty 
of the District of Columbia after letting the contract for repair. of 
the streets to the defendant Curtin and Johnson, Inc., or after 
approving the letting of such contract and permitting that defendant 
to perform such repairs, reasonably to inspect the activities of said 
Curtin and Johnson, Inc., in order to assure that a safe public way 
was provided to pedestrians, including the plaintiff. In violation of 
this duty, _the District of Columbia negligently failed to inspect the 
said public way, was a contributing cause to the injuries to the 
pysinticr as set forth above and below. 

The United States of America at the time and place of this 


accident, was then and there engazed in a “Joint venture known as 


. JA. 48 
Project Ko. U-3h(7) with the District of Columbia in which each 


Governmental authority provided fifty percent of an announced cost 
of $660,000. for the highway construction on K Street from 2lst Street 
to Connecticut Avenue,N.W. and it was the duty of the United States 
to provide a safe public way to the plaintiff,-to require the con- 
tractor Curtin and Johnson, Inc. to provide a safe public way for 
plaintiff, to inspect the work of the contractor and require him to 
continuously maintain a safe public way. In violation of the afore- 
said duties, the said United States of America negligertly pemitted 
the said contractor to maintain the said public way in the condition 
described above, including the loose board across the said public 
way, as a direct and proximate result of which the plaintiff was 
injured as dexcribed above and below. 

As a direct and proximate result of the negligence of the 
defendants as described above, the plaintiff in stepping on the loose 
"board, fell heavily on her left side, twisting her left foot as she 
fell, and causing her hat to fall in a close by puddle of water,as a 
result of which she suffered the following injuries and damages: 


1. & big black and blue mark on the upper part of her 
_ left side ) 


2. Black and blue areas on her foot and ankle 
3. Pain in the lower left extremity 
. Swelling and weakness of left ankle 
Contusion of left lower extremity 
- Sprain of left ankle 
- Sprain of left knee 
Contusion in left hip area 


Permanent residual swelling and edema and she was 
otherwise and permanently injured. 


TA. 49 


: As a direct and proximate result of the foregoing injuries, 
plaintiff experienced great physical pain and mental anguish, she has 
expended &nd in the future will exvend great sums of money in an 
effort to cure herself of the aforedescribed injuries; her walking 
has been restricted to short distances only; her taxi bills because 
of her inivries heve been large and continuing; enjoyment of her 
retirement years has been curtailed by the foregoing disabilities, all 
to her injury and damages in the sum of $75,000. Plus the costs of 
this suit, against the defendants jointly and severally. 

WHEREFORE plaintiff demands Judgment against defendants 


jointly and severally for $75,000. plus costs, | 


Plaintiff demands a jury trial. 


Alice! Olenin Plaintiff 


———____. 


Arthur S. Curtis 
Counsel! for Plaintiff 
816 National Press Bldg. 
Washington h, D.C. 


~Arthur S. Curtis 
Counsel for Plaintiff 


JA. 50 
Answers of Defendants Curtin and 


Johnson, Inc., and the Board of 
Commissioners, The District of Columbia 


Tomes now the Defendants, Curtin and Johnson, Inc, and 
the Board of Commissioners, the District of Columbia, by and 
throvgh their Attorneys of Record, and as Answer to the Complaint 
filed herein state as follows: 

1. The allegations of Section 1 are admitted, 

2. These Defendents are withont information or knowledge 
sufficient toform a beltef conderning the allegations of the first 
paragravh of Section II, and can, therefore, neither admit nor deny 
the: same. 

3. Answering the allegations of the second paragraph of 
Section II, these Defendants admit that on NovemberS,1962, certain 
construction work was being performed in the area of Connecticut 
Avenue and "K" Streets, N.W., Washington, D.C. All other allega- 
tions of said paragraph are denied. 

kh. The allegations of the third, fourth, fifth, sixth, 

Seventh and eigth paragraphs of Section II are denied. 


| 5. Further answering said Complaint, these Defendants 


ee that any injuries or damages alleged to have been sustained by 


the Plaintiff resulted from her sole or contributory negligence. 
BRAULT AND GRAHAM 


BY: 
“Denver H. Graham 
Attorney for Defendants, Curtin 
and Johnson, Inc, and the Board 
of Commissioners, the District of 
Columbia. 
1314 - 19th Street Nw. 
Washington,D.C. AD2-16h6 


NOTICE OF APPEAL. 73 (B) 


United States Bistrict Court for the District of Columbia 


| 
Alice Olenin : 
Plaintiff. 
vs. Civ, No. 22,104 
Curtin & Johnson, Inc. et al 
Defendant. 


NOTICE OF APPEAL 


Notice isherebygiventhis Sth  dayof April , 19 67, that 
| 
| 


Alice Olenin, the plaintiff 
hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Courtenteredonthe 23rd dayof February , 1967 
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STATEMENT OF QUESTIONS PRESENTED 


In Appellees’ opinion, the questions presented are: 


1. 


Whether this Court will consider claimed error when 
Appellant presents a Record that contains the 
transcript of only two of nine witnesses who testified ; 


. Whether the evidence was sufficient to support an 


instruction on contributory negligence; and 


. Whether this Court will consider error claimed in 


final argument when no objection was made at the 
trial, and when only a small excerpt of the entire final 


argument is included in the transcript ordered by 
Appellant. 


INDEX 


CouNTER-STATEMENT OF THE CASE 


Summary or ARGUMENT 


I. The Motion for Mistrial at Voir Dire Should 
Not Have Been Granted 


II. There Was Sufficient Evidence To Support the 
Instruction on Contributory Negligence 


II. The Fina] Argument Was Not Misconduct or 
Incurably Prejudicial 


ConcLusion 


TABLE OF CASES 


“Borland v. Pacific Meat & Packing Co., (1929), 153 
Wash. 14, 279 P. 94 


2d 

Ciainnass N.O. & P.T.R. Co. v. Troxell, (1911), 137 
S.W. 543, 143 Ky. 765 

Cohen v. Covelli, (1950), 94 N.Y.S. 2d 782, 276 App. 
Div. 375, reargument and appeal denied, 95 N.Y.S. 
2d 905, 276 App. Div. 1011 

District of Columbia v. Bauer, (1925), 55 App. D.C. 
280, 4 F. 2d 945_ 


Bast § St. Louis Connecting Ry. Co. v. O’Hara, (1894), 
150 Ill. 580, 37 N.E. 917 

Gulf, T. & W. Ry. Co. v. Culver, (1914), 168 S.W. 514 

*Hallinan v. U. S., 182 F. 2d 880, cert. denied 71 S. Ct. 
1010, 341 US. 952, 95 L.Ed. 1375, rehearing de- 
__nied, 72 S.Ct. 623, 342. U.S. 956 


* Cases chiefly relied upon are marked with asterisks. 


Index Continued 


Page 


Hillman v. Detroit United Ry. Co., (1904), 137 Mich. 
184, 100 N.W. 399 

Linde v. Commonwealth, (1925), 208 Ky. 98, 270 
S.W. 451 

Lyons v. District of Columbia, (1954), 93 U.S. App. 
D.C. 278, 214 F. 2d 203 

Masterson v. Chicago & N.W. R. Co., (1899), 102 Wise. 
571, 78 N.W. 757 

Morgan v. Luna, (1960), 337 S.W. 2d 139 

Morrison v. Smith, (1940), 138 S.W. 2d 280 

People v. Stafford, (1930), 108 Cal. App. 28, 290 P. 
920 


Presley v. Williams, (1939), 125 S.W. 2d 645 
St. Louis, LM. & S. "Ry. Co. v. Earle, (1912), 103 Ark. 
356, 146 Su 520 


947 

Texas & P. Ry. Co. v. Beezley, (1907), 46 Tex. Civ. 
App. 108, 101 S.W. 1051 

Tucker v. Henniker, (1860), 41 N.H. 317 


Woodbury v. The District of Columbia, (1886), 5 
Mackey 127, 16 D.C. App. 127 


TABLE OF BOOKS 


Law and Tactics in Jury Trials, Busch (The Bobbs- 
Merrill Co., 1963) 


Modern Trials, Belli (The Bobbs-Merrill Co., 1954).. 
Pro Cluentio, Cicero 


15 


IN THE 


United States Court of Appeals 


For rae Disraict or Cotumpra Cracurr 


No. 21,104 


Axtce Otentn, Appellant, 
v. 


Curtin & Jounson, Inc. and Tue Disrricr or Cotumsia, 


Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 
AND APPELLEES’ APPENDIX 


COUNTER-STATEMENT OF THE CASE 


Lest the Statement of the Case become a contradiction 
in terms, it is axiomatic that it should be more fact than 
fiction. An attorney has the obligation and responsibility 
to cope with all the facts and to discipline himself to include 
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all the facts in the Statement. Since Appellant chose not 
to have all of the testimony transcribed, this Court does 
not have the benefit of the testimony given by Mr. Richard 
A. Hollis and Mr. Charles E. Hall, two witnesses called 
by plaintiff below whose testimony related to liability, nor 
does it have a transcript of the sworn testimony of Mr. 
Arthur Curtis when he took the stand to testify about an 
original photograph (Plaintiff’s Exhibit 1B) taken by him 
and subsequently altered before a photograph was taken 
of it, blown up, and then introduced as Plaintiff’s Exhibit 
1A (Appellees’ App. 7). This exhibit was not included 
by Appellant in the Record, but Appellant’s attorney has 
assured Appellees’ attorney that it will be produced for 
scrutiny at time of oral argument. The transcript ordered 
by Appellant also does not include any of the testimony of 
the four witnesses called by Appellees, although the maps 
and log books of one of the witnesses were introduced into 
evidence as Defendants’ Exhibits 7 and 8 and are part of 
the Record. 


Within the limit of the transcript ordered by Appellant, 
Appellee submits the following Counter-Statement of the 
Case. 


Appellant sued Curtin and Johnson, Inc., the Board of 
Commissioners, the District of Columbia and the United 
States of America for personal injuries sustained by her 
on November 5, 1962 when she fell at 17th and K Streets, 
N.W. because she stepped on a plank that gave way. 
(Appellant’s App. 46-49). She referred to it as a “‘loose 
board”? (Appellant’s App. 47) and also alleged in the 
Complaint that there was a “‘loose board across the said 
public way.’’ (Appellant’s App. 48). Defendants 1 and 
2 (Appellees here) filed an Answer denying all acts of 
negligence and alleging sole or contributory negligence of 
Appellant. (Appellant’s App. 50). The United States of 
America filed a Motion to Dismiss, which was granted and 
no appeal has been taken from that. 
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Appellant’s deposition was taken and she testified she 
stepped on the plank and all of a sudden she was on the 
ground. She did not know what happened to the plank. 
(Appellant’s App. 6). She did not know if the plank 
rolled and did not know what caused her to fall 
(Appellant’s App. 7). At the deposition her attorney 
asked her if the board gave way under her foot and she 
replied, ‘‘I could not tell you.’? (Appellant’s App. 41). 
Her hairdresser referred her to Mr. Curtis, who made an 
appointment for her to see Dr. Herzmark. (Appellees’ 
App. 8). 


At the trial she testified the plank was sunk into the 
roadway, embedded in the surface. When she stepped on 
it, it gave way, she lost her balance and fell. It was flush 
with the surrounding surface material (Appellant’s App. 
12). She saw no warning signs of any kind (Appellant’s 
App. 10). She introduced a photograph taken by her 
attorney a few days after the accident showing a warning 
sign, but she testified she did not notice it. (Appellant’s 
App. 32). 


Appellees took the deposition of Dr. Maurice H. 
Herzmark before trial. At that time he testified Appellant 
gave him a history that ‘‘she tripped on a plank lying in 
the street.”” (Appellant’s App. 28). He wrote the original 
history himself in longhand in his original notes. (Appel- 
lant’s App. 20). He testified Appellant was referred to 
him by Mr. Curtis (Appellees’ App. 1). He wrote a report 
to Mr. Curtis on June 3, 1963 giving the history that “‘she 
tripped on a plank lying in the street.’’ (See Appellant’s 
App. 28, 34, 35, 36, 40 and 43). At the deposition, 
Appellant’s attorney asked him about the plank tripping 
or the plank moving or her foot moving and Dr. Herzmark 
replied, ‘‘I would be willing to alter the history, but 
remember, in all histories I am not present and so I take 
the patient’s word or words just as they put it down. And 
if it is wrong, I can do nothing about it. But it is a source 
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of embarrassment in Court very often, because my state- 
ments do not gibe with the patient’s. Perhaps the patient 
forgot something or maybe I misinterpreted it.”? (Appel- 
lant’s App. 29, 30). 

At the trial Dr. Herzmark testified that Mr. Curtis did 
not refer her to him; she was referred by Miss Bonnie 
Root (Appellees’ App. 1). He testified from what he 
called his ‘‘original report’? that Appellant gave him a 
history of stepping on a loose plank. (Appellant’s App. 
27). He testified this history was written when Appellant 
first came to his office on November 12, 1962 (Appellant’s 
App. 27-28). He admitted on cross-examination that his 
original handwritten notes had been destroyed after his 
deposition was taken and the so-called ‘‘original report’’ 
he read from at the trial had been typed by his secretary 
subsequently. (Appellant’s App. 28-29). He admitted that 
the medical report dated June 3, 1963 sent to Mr. Curtis 
had the history that Appellant ‘‘tripped on a plank lying 
in the street.”? (Appellant’s App. 36), but that report was 
changed by him to read ‘‘fell’’ after his deposition was 
taken and after conferences with Appellant’s attorney. 
(Appellant’s App. 37). (The two copies of the reports 
showing the changes in the witness’s own handwriting 
were introduced into evidence as Defendants’ Exhibits 1 
and 3 and are contained in the Record. It is significant to 
note that the only thing in his file that was retyped was 
the history. (Appellees? App. 4). 

Dr. Herzmark testified in detail about Appellant’s 
physical condition and the fact that the swelling of the 
ankle did not go down. On cross examination he admitted 
he did not bring his progress notes for the period between 
November 1962 and September 1963 to court (Appellees’ 
App. 2), but admitted he testified in his deposition that 
the swelling ‘‘was reduced right from the beginning’ and 
that ‘‘it has reduced materially’? and that on 12-17-63 his 
nurse made a note, ‘‘Ankle not very swollen; wears 
anklet.””? (Appellees’ App. 3). 
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He admitted that in June 1963 he wrote a report stating 
that her condition was permanent and no treatment would 
help it. His bill as of that time was $220. (Appellees’ 
App. 4). He gave her subsequent heat treatments, but 
never suggested she could buy a heating lamp and use it 
at home because he does not suggest home remedies. 
(Appellees’ App. 6). His final bill was $1,341. 


As indicated above, Appellant did not have the reporter 
transcribe all of the testimony of Appellant nor any of 
the testimony of the witnesses called by her, including 
Mr. Arthur Curtis, Mr. Charles E. Hall, Division Engineer 
of the District of Columbia, and Mr. Richard A. Hollis, 
Safety Officer of the D.C. Department of Highways and 
Traffic, both of whom were called by her, or Mr. Donald 
Liming of the Department of Highways, and Mr. John 
Joseph Curtin, Vice-President of Appellee, Curtin & 
Johnson, Inc., or her own podiatrist, Dr. Harry L. Hoffman, 
called as a witness by Appellees, or Dr. Julius Neviaser, 
who examined her on behalf of Appellees and testified as 
their witness. Thus the Counter Statement of the Case 
cannot include references to their testimony, since it is not 
in the Record. 


After hearing the entire testimony, the trial judge sub- 
mitted the case to the jury, who returned a verdict in favor 
of both Appellees. A Motion for New Trial was filed and 
denied by Judge Keech on March 9, 1967. (Appellant’s 
App. 45). 


SUMMARY OF ARGUMENT 


1. The questions asked on voir dire were correct and the 
discretion of the trial judge in overruling the Motion 
for mistrial should be affirmed. This Court should not 
assume error upon Appellant’s attorney’s ipse dixit. 


2. The two Appendices were made from a truncated 
transcript that omitted salient parts of the testimony, in- 
cluding the entire testimony of seven witnesses. Even 
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that part of the two witnesses’ testimony which was 
transcribed shows evidence of contributory negligence, and 
the trial judge was correct in so instructing the jury. 


3. Appellant’s medical witness read a history to the 
jury which he testified was given to him by Appellant 
when he initially examined her. On cross examination he 
finally admitted that a different history had been given to 
him by Appellant at the time of the initial visit and that 
he subsequently changed the history in his records and 
destroyed his original records. The change was made after 
conferences with Appellant and her attorney. This, 
coupled with the rest of his testimony and with Appellant’s 
attorney’s argument to the jury, justified Appellees’ 
attorney in arguing that the Doctor admitted he told a lie, 
that he committed perjury on the stand when he told the 
jury he was reading from his original record. Further- 
more, any error was waived because no objection to the 
argument was made at the trial. 


ARGUMENT 
L 


THE MOTION FOR MISTRIAL AT VOIR DIRE SHOULD 
NOT HAVE BEEN GRANTED 


This Court can take judicial and actual knowledge of the 
vast experience of the trial judge, who had the opportunity 
to hear the entire voir dire examination of the jury panel 
by both sides, and exercised his discretion not to grant the 
motion for mistrial. 


$1,341.00 seems inordinately high for treatment for a 
sprained ankle and Appellees’ attorney had every right to 
ascertain if any prospective juror had received a similar 
bill for similar treatment. If so, he certainly would not 
want that individual to sit on the jury. The trial judge 
saw the number of prospective jurors who responded to 
previous questions relating to medical treatment for 
sprained ankles. 
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Appellant has cited no cases and has stated no reason 
for this Court to assume either ulterior motives or error 
in the question, and should affirm the discretion exercised 
by the trial court. 


IL 


THERE WAS SUFFICIENT EVIDENCE TO SUPPORT THE 
INSTRUCTION ON CONTRIBUTORY NEGLIGENCE 


The jury and the trial judge heard all the testimony and 
not merely the selected excerpts included in the Record 
by Appellant. They had a factual basis to decide that 
Appellant was negligent in not seeing the board lying 
“loose across the said public way,’’ as alleged in her Com- 
plaint; that she tripped over the board, as she originally 
told her doctor; that she failed to see the caution sign 
clearly shown on one of the photographs taken by her 
attorney and introduced into evidence. They also had a 
factual basis to find that no board was ever embedded in 
the asphalt, since no evidence of that appeared in the 
photographs taken by her attorney. It further had over- 
whelming evidence of contributory negligence from the two 
witnesses, Messrs. Hall and Hollis, called by her, from 
Mr. Curtis who took the stand to testify, and from Messrs. 
Liming and Curtin, called by Appellees, whose testimony 
was not ordered transcribed by Appellant and is not in the 
Record. The Log Books and map maintained by the Dis- 
trict of Columbia Engineers were introduced into evidence 
and demonstrated that inspections showed no plank was 
ever embedded in any asphalt on that job. 


The cases cited by Appellant are distinguishable factually 
and thus do not aid the Court in determining the issues 
of this case. For instance, Lyons v. District of Columbia, 
(1954), 93 U.S. App. D.C. 278, 214 F. 2d 203, involved 
a pedestrian who slipped on an icy sidewalk that did not 
appear slippery. There was no evidence of tripping over 
a board that was lying on the path of travel. 
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Dougherty v. Tompkins, (1957), 99 U.S. App. D.C. 348, 
240 F. 2d 34, held that assumption of the risk is inapplicable 
since a municipality cannot require pedestrians to use its 
sidewalks at their own risk. The court held that contrib- 
utory negligence was a valid defense, stating at page 360: 


‘<Whether, in the circumstances disclosed by the 
present record, the appellant’s choice of using the 
temporary sidewalk in and of itself constituted con- 
tributory negligence is an issue which the jury must 
resolve. Or if appellant were found to be negligent 
in the way he used the walk, he would be barred from 
recovery. Of these matters the jury was properly 
instructed.’’ (Italics added by court). 


It should be noted that Appellees never alleged assump- 
tion of the risk as a defense and the judge did not instruct 
on it. They alleged the defense of contributory negligence 
in their Answer and in the Pre-Trial Order. 


The case of Woodbury v. The District of Columbia, 
(1886), 5 Mackey 127, 16 D.C. App. 127, does not sustain 
Appellant’s contention. That case merely held the trial 
court was correct in not directing a verdict on the grounds 
of contributory negligence and was correct in submitting 
that issue to the jury. Dr. Woodbury fell into an opening 
in a sidewalk when he stepped on a mortar board that 
tilted. A résumé of the case appears on page 129 (the 
page before the opinion starts) and states that, ‘“whether 
the plaintiff was without fault and in the exercise of 
ordinary care at the time when he was precipitated into 
the hole, were each and all questions for the jury, and were 
submitted to them by the court under instructions which 
are fully sustained by authority.”’ 


District of Columbia v. Bauer, (1925), 55 App. D.C. 280, 
4 F. 2d 945 (erroneously designated as Bauer v. District of 
Columbia in Appellant’s Brief), is not even closely in 
point to this case. There, the plaintiff fell on a raised 
concrete platform located on a sidewalk. The court dis- 
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cussed the liability of the District of Columbia and whether 
the unsafe condition resulted from the exercise of discre- 
tionary or governmental function. Contributory negligence 
is neither discussed nor mentioned in the opinion. 


Since contributory negligence was pleaded and since the 
trial judge, who heard all the evidence, instructed the jury 
on it, this Court should affirm on the present state of the 
Record. 


tm. 


THE FINAL ARGUMENT WAS NOT MISCONDUCT OR 
INCURABLY PREJUDICIAL 
Initially it should be remembered that Appellant’s 
attorney made no objection to any of the argument by 
Appellees’ attorney and made no request for any curative 
instruction by the trial judge. 


Although he remained silent at the trial and made no 
objection or motion for mistrial when the argument was 
made, he now complains about what he now considers to 
be an animadversive accusation of one of his witnesses. 
The Record discloses that this complaint was first voiced 
in the Motion for New Trial and was denied by the trial 
judge. 

Appellees’ attorney does not possess the writing skill 
nor the linguistic ability to recreate the milieu of the 
trial and, even if the entire testimony had been ordered 
by Appellant, the written transcript could never duplicate 
the atmosphere that prevailed during those three days. 
Many subsidiary themes occur and recur in a trial and 
are wrapped up in final argument. All pieces of evidence 
eventually interlock to form the beautiful mosaic civiliza- 
tion calls a trial. 


In Pro Cluentio, Cicero said: 


“It is a great mistake to consider the speeches we 
deliver before the courts as a faithful depository of 
our personal opinions. All these speeches emanate 
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from the cause and the circumstances rather than the 
man and the orator, for if the cause could speak for 
itself there would be no need of counsel. We are 
therefore called upon not to utter our own maxims, 
but to bring out everything of significance that the 
cause can furnish.”’ 


Every case dictates its own trial tactics and it is a 
generalized truism that final argument merely reflects the 
intrinsic leitmotiv of the trial itself. No single paragraph 
isolated from argument by defense counsel in reply to 
argument of plaintiff’s counsel should be considered in solo. 
Argument, like a judge’s charge, must be considered as 
a whole, and even then, only in its relationship to all the 
evidence. It is manifestly unfair to autopsy the closing 
argument and dissect one single part of it. 


The trial judge who presided over the three days of trial 
heard all the evidence, observed all the witnesses and 
listened to all the arguments of both sides. He attached 
no sinister significance or opprobrious design to appellees’ 


attorney’s argument and denied the Motion for New Trial. 
The uniqueness of his position as impartial observer of 
the entire trial gives him certain discretion in matters of 
this sort and there has been no showing that he abused 
this discretion. 


The various cases cited in Appellant’s Brief are in- 
appropriate to the point raised in this appeal. 


For instance, Cincinnati N. 0. & P.T.R. Co. v. Trozell, 
(1911), (erroneously designated as Cincinatti (sic), N. O. 
& PT.R. Co. v. Trizell (sic) in Appellant’s Table of Cases 
Cited), 137 S.W. 543 (erroneously cited by Appellant as 
137 S.W. 48), 143 Ky. 765, involved an appeal from an 
adverse verdict after plaintiff’s attorney called all of the 
defendant’s witnesses perjurers and argued that as long 
as the employees of the railroad remained on their jobs 
they “‘are required to testify to whatever is deemed 
necessary to its interest, and that for fear of losing their 
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employment they perjure themselves to protect the com- 
pany; and that no honest jury would consider their testi- 
mony or return a verdict on their evidence.”’ In discussing 
the impropriety of branding all witnesses as perjurers 
without any evidence to support the charge, the court 
stated: 


“‘While it is proper, within reasonable limits, to 
refer to the interest of a witness, growing out of the 
relation which he sustains to his employment, it is not 
within the bounds of legitimate argument to denounce 
as perjurers all employees of a railroad who testified 
for the company.”’ 


Gulf, T. d W. Ry. Co. v. Culver, (1914), 168 S.W. 514, 
involved an appeal because plaintiff’s attorney, who was 
also district attorney for the district where the case was 
tried, argued that a witness ‘‘committed perjury, and, if 
I were prosecuting the said A. H. Barton before a Baylor 
county jury, I would convict him and send him to the 
penitentiary for ten years.’? In reversing the court com- 


mented that he also made improper argument when he 
told the jury the court had denied a directed verdict, so 
plaintiff had a case and the jury ought therefore to find 
for the plaintiff. There was no evidence to support the 
statement of ability to convict for perjury and the court 
said: 


“The assertion of Mr. Newton, as district attorney, 
that he would be able to convict Mr. Barton of perjury 
before a jury of that county may be true or not; the 
fact that he had such confidence in his ability to do 
so or in the integrity of the jurors of that county is 
but the expression of his opinions, based partially 
upon his knowledge of the people of that county. We 
hardly think that such is a legitimate deduction from 
the evidence in this case, such as would elucidate any 
issue then to be tried before the jury. The fact that 
Mr. Barton may have been contradicted by other 
testimony, and by other witnesses, we do not believe 
warranted the district attorney in asserting that in 
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his opinion he could convict him of perjury on that 
account. The jury did not try the case upon any 
attorney’s opinion as to what he might do before some 
other jury upon some other issue.”’ 


In Linde v. Commonwealth, (1925), 208 Ky. 98, 270 S.W. 
451, a conviction of selling liquor, the prosecuting attorney 
had asked character witnesses if they knew defendant had 
been indicted for false swearing. The opinion states, ‘‘At 
the time the questions were propounded to the witnesses 
by the commonwealth attorney, no proof of such a charge, 
by indictment, had been introduced, nor did he attempt 
to do so at any time thereafter.’’ Later in argument the 
prosecuting attorney said it was strange none of the wit- 
nesses had heard of the perjury indictment. Defendant’s 
attorney’s objection to this argument was overruled. The 
conviction was reversed because proof of the pending 
indictment mentioned by the commonwealth attorney was 
not offered. The court said that it had laid down the 
rule of argument that an attorney ‘‘had the right to 
comment on the proof in the case and to draw all reason- 
able deductions therefrom, and to even state to the jury 
their conclusions though they might be supported only by 
legitimate inferences drawn from facts for which there 
was testimony to support . . . (cases cited) . . . But, at 
the same time, we have condemned arguments based upon 
facts that were wholly unproven and for which there was 
no testimony to sustain, or inference to be drawn.’’ 


In Texas & P. Ry. Co. v. Beezley, (1907), 46 Tex. Civ. 
App. 108, 101 S.W. 1051, plaintiff’s attorney argued that 
the jury should give his client a big verdict against the 
corporation with millions. He also argued, ‘‘Gentlemen of 
the jury, these negro porters of this defendant cannot speak 
the truth. They wear blue clothes with brass buttons and 
would perjure themselves before they would swear the 
truth, because if they would tell the truth they would lose 
their places.’? The court held the financial argument and 


13 


the comments on the witnesses were not supported by the 
evidence and violated the rule requiring attorneys ‘‘to 
confine argument strictly to the evidence and to the argu- 
ment of opposite counsel.”’ 


The case of Morrison v. Smith, (1940), 138 S.W. 2d 280 
(erroneously cited as 138 SW 451 in Appellant’s Table of 
Cases) involved argument by plaintiff’s attorney when he 
said, ‘‘Now, about these women, gentlemen of the jury, 
we can’t believe their testimony. They are bought and 
paid for, as admitted by their claim agent, Douglass.”’ The 
court reversed because the statement was not proven by 
the evidence, stating, ‘‘Of course, had any circumstances 
or fact been proven that would have justified the innuendo 
of perjury, the argument would have been legitimate; but, 
in our opinion, that fact is not deducible from the agree- 
ment to reimburse the women for the time lost.”’ 


People v. Stafford, (1930), 108 Cal. App. 28, 290 P. 920, 
is a decision by the District Court of Appeals, 2nd District 
of California. The prosecuting attorney told the jury 
defendant’s attorney had conferences with the witnesses 
and had instructed them what to say. The court reversed, 
holding this argument was improper and prejudicial since 
there was ‘‘no evidence whatever being in the record to 
substantiate that any such conversations took place.’ 
(Italics in the Opinion). He also charged one witness with 
perjury ‘‘when there was no testimony in the record 
refuting his testimony.’’ 


In Hillman v. Detroit United Ry. Co., (1904), 137 Mich. 
184, 100 N.W. 399, plaintiff’s attorney argued he wasn’t 
afraid to let the jury decide the case, but defendant was, 
since defendant had made a motion to take the case from 
the jury. He also told them, ‘‘Are you to defeat the honest 
claim of a poor man, who comes before you for justice, by 
a corporation that will resort to such lies and perjury to 
maintain their case in court.’”? A rather heated colloquy 
between both attorneys and the judge is set out on page 
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400 of the opinion. In reversing, the Supreme Court of 
Michigan said, ‘‘One cannot read the record without being 
impressed with the idea that the trial judge got tired of 
trying to keep counsel within the rules, and that counsel 
was not willing to acquiesce in the admonitions and 
suggestions of the court.”’ 


State v. Bernstein, (1921), 148 Minn. 301, 181 N.W. 947, 
was a criminal case where the prosecuting attorney said 
a witness for defendant had a ‘‘nasty look’’ and if he were 
sitting with a band of men the jury knew to be robbers, 
the jury would pick him as the biggest one of all. He 
went on to say, ‘‘These men, who are not satisfied . . . 
with protecting these criminals in Ramsey county, come 
over into your county, by God, to perjure them out of 
their just dues . . .”? The prosecuting attorney used even 
more intemperate language which is set out on page 948 
of the opinion and also commented on the fact that defend- 
ant didn’t take the stand. Defendant’s attorney made 
repeated objections, which the court merely noted but did 


not rule upon. The Supreme Court of Michigan reversed, 
stating: 


““Much latitude is properly allowable and an un- 
reasonably strict rule limiting discussion to the im- 
mediate points in evidence should not be established 
. . - Cases cited . . . 

“‘But the prosecuting attorney is not justified in 
thrusting his personality into the case or stating as a 
fact anything which the evidence does not tend to 
prove.”’ 


The case of Masterson v. Chicago & N.W.R. Co., (1899), 
102 Wise. 571, 78 N.W. 757, is likewise not in point. There 
plaintiff’s attorney told the jury the railroad corporation 
had ‘‘immense force at their nod to accomplish the 
prostitution of justice . . . and there had been attempts 
on the part of defendant which point strongly to 
subornation of perjury.’’ The court, following the general 
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rule of law, read the entire record and stated, “Careful 
examination of the case does not disclose any excuse for 
such statements and insinuations.’’ 


The only principle of law deducible from the cases cited 
by Appellant is that wide latitude is given to argument of 
counsel, and the case will be reversed only if objection is 
timely made and if the record does not support the argu- 
ment directly or inferentially. 


While it may seem incongruous for defense counsel to 
cite the darling of the plaintiff’s bar, Melvin Belli, his 
treatise, Modern Trials, (The Bobbs-Merrill Co., 1954), 
Volume 2, page 1759, contains the following statement: 


‘¢Ordinarily, considerable leeway is given counsel 
in argument in commenting upon the credibility of 
witnesses, it being considered a matter of propriety, 
good taste and judgment, he may cite bias or interest 
of parties and witnesses; may dwell upon matters in- 
volving impeachment of witnesses and arraign parties’ 
conduct.”’ 


Mr. Belli’s statement is undoubtedly based in part upon 
the leading case of Tucker v. Henniker, (1860), 41 N.H. 
317, wherein the court distinguished between comments 
based upon facts in evidence and those not proven, stating 
on page 323: 


‘<The counsel represents and is a substitute for his 
client; whatever, therefore, the client may do in the 
management of his cause, may be done by his counsel. 
The largest and most liberal freedom of speech is 
allowed, and the law protects him in it. The right of 
discussing the merits of the case, both as to the law 
and facts, is unabridged. The range of discussion is 
wide. He may be heard in argument upon every 
question of law. In his address to the jury, it is his 
privilege to descant upon the facts proved or admitted 
in the pleadings; to arraign the conduct of parties; 
impugn, excuse, justify or condemn motives, so far 
as they are developed in evidence; assail the credibility 


16 


of witnesses, when it is impeached by direct evidence, 
or by inconsistency or incoherence of their testimony, 
their manner of testifying, their appearance on the 
stand, or by circumstances.’’ 


In Law and Tactics in Jury Trials (The Bobbs-Merrill 
Co., 1963), Francis X. Busch makes the following comment 
on this point at page 442 of Volume 5: 

‘Where the evidence justifies it, but not otherwise, 
it is permissible to characterize a discredited witness 
as unreliable, or as having been bribed to tell a false 
story, or as @ perjurer.”’ 


Intimating perjury by a witness whose testimony at trial 
differed materially from that given in his deposition was 
held to be ‘‘fairly within the domain of legitimate argu- 
ment”? by the Court of Civil Appeals of Texas in the case 
of Chicago R. I. & G. Ry. Co. v. Harris, (1930), 28 S.W. 2d 
611. The court also pointed out on page 619: 


“Tt has been held that counsel pursuing a line of 
argument not called for by facts invites a reply, and 


the party so represented cannot complain of objection- 
able language in reply.”’ 


Likewise in Morgan v. Luna, (1960), 337 S.W. 2d 139, 
the Court of Civil Appeals of Texas decided a case where 
error was claimed because attorney for defendant argued 
plaintiff ‘“‘had committed the crime of false swearing.”’ 
On page 143 the court noted that the evidence at trial and 
on deposition contained, ‘‘a sufficient number of clearly 
contradictory statements relating to material issues to 
have warranted counsel for defendant in drawing the in- 
ference that the witness was lying. An attorney, in 
argument, may draw any inference from the evidence, acting 
in good faith, so long as the inference is reasonable. The 
argument complained of was not improper in the light of 
the witnesses’ testimony, both on the trial of this cause 
and on deposition. The inference being neither unreason- 
able nor shown to have been made in bad faith, the point 
is accordingly overruled.”’ 
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In 1939 the Court of Civil Appeals of Texas held that 
calling a witness ‘‘an absolute deliberate considered 
falsifier’? was justified by the evidence. Presley v. 
Williams, (1939), 125 S.W. 2d 645. 


Lest this Court think that such cases arise only in Texas, 
its attention is directed to Cohen v. Covelli, (1950), 94 
N.Y.S. 2d 782, 276 App. Div. 375, reargument and appeal 
denied, 95 N.Y.S. 2d 905, 276 App. Div. 1011, where the 
following résumé of counsel’s right of argument appears: 


‘*A wide latitude is allowed to counsel in his sum- 
mation and we have no desire to curb a vigorous, 
robust summation. A witness may be characterized 
as untruthful, as a falsifier, as a liar, and even as a 
perjurer. That is a matter of propriety, of good taste 
and of judgment, with which a court will not interfere.”’ 


In the case of St. Louis, I. M. & S. Ry. Co. v. Earle, 
(1912), 103 Ark. 356, 146 S.W. 520, the Supreme Court of 
Arkansas reviewed the wide range of discretion that must 
be allowed trial judges in dealing with this subject, “for 
they can best determine at the time the effect of un- 
warranted argument.” At page 522 the court stated: 


“<Tt has been also held, on the other hand, that an 
attorney has the right to express his opinion as to the 
effect of the evidence adduced, and to criticise oppos- 
ing witnesses whose testimony is in conflict with estab- 
lished facts or other evidence in the case.”’ 


In the old case of East St. Louts Connecting Ry. Co. v. 
O’Hara, (1894), 150 Ill. 580, 37 N.E. 917, plaintiff’s attorney 
in his closing address to the jury said in substance that 
a witness had committed perjury. The court noted that 
much of the witness’s testimony ‘‘was disputed by other 
evidence in the case,’’ and concluded: 


“¢. . . We see no reason why counsel in his argu- 
ment was not at liberty to draw any proper and 
legitimate inferences arising from all the evidence in 


18 


the case. We cannot say, therefore, that the action 
of the court in neglecting or declining to restrain 
remarks of counsel was erroneous.’’ 


In Hallinan v. U. S., 182 F. 2d 880, cert. denied 71 S. Ct. 
1010, 341 U.S. 952, 95 L. Ed. 1375, rehearing denied, 72 
S. Ct. 623, 342 U.S. 956, the court distinguished between 
opinion of counsel regarding the honesty of witnesses made 
before the evidence is produced and after, stating that after 
the evidence has been presented counsel may argue to the 
benefit of his opinion of the veracity of witnesses and their 
character and the weight of their testimony. 


Perhaps the case closest to point since it involves error 
claimed as a result of argument directed to the testimony 
of a medical witness, is Borland v. Pacific Meat & Packing 
Co., (1929), 153 Wash. 14, 279 P. 94. At page 96, the court 
stated: 


“Speaking generally, the conduct complained of con- 
sisted of a more or less direct attack upon the 
integrity of one of the medical witnesses produced by 
the appellant, impugning his motives and his truth- 
fulness, and practically charging him with being a 
hireling who prostituted his professional services for 
the fee he received, and yet in so doing counsel was 
astute enough to keep within the record, making but 
one suggestion by way of illustration outside the 
record which the court promptly instructed the jury 
to disregard. 


The jurors are the judges of the credibility of wit- 
nesses and are entitled to draw reasonable inferences 
from the evidence before them as to the truthfulness 
of any particular witness. Therefore counsel, if he 
deem such a course advisable, may argue as to what 
inferences may or should be drawn and thus attempt 
to demonstrate from the record that a particular 
witness has willfully testified falsely. Such an argu- 
ment should, however, be conducted calmly and 
logically and in a manner to direct the attention of 
the jurors to the logical inferences to be drawn rather 
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than to incite their prejudices. Proper and appro- 
priate language, as it reads in type, may be delivered 
properly or improperly. The record before us gives 
counsel’s words which we cannot condemn without 
denying a substantial right, but it tells us but very 
little of counsel’s manner in delivering those words. 
We must not presume that he acted improperly. If 
his manner was unduly offensive, and such as to 
arouse prejudice in the minds of the jurors, the trial 
court should and would have interfered, or, if that 
would not effect a cure, he should have set the verdict 
aside. Having done neither, we are forced to conclude 
that counsel acted in good faith and kept within the 
limits of what is permissible.’’ 


The bourgeois virtue of the sanctity of an oath is con- 
sidered by many to be anachronistic in a time when The 
Pill has practically nullified biological uncertainty and 
existential philosophy has liberated the populace from the 
shackles of discipline and the servitude of truth. Truth 
and justice are wedded together, so false testimony repre- 


sents the ultimate in uxoricide. There are shades of truth 
just as there are layers of testimony, like the rings of a 
tree, each with a definite purpose, but not always so clearly 
delineated. Under inquisitive cross-examination, dis- 
closure of the truth over a lie is likely, even probable, 
almost inevitable, and always embarrassing. 


The testimony of Dr. Herzmark clearly demonstrates the 
consequences that occur when a physician elects to depart 
from his assigned role as an ethically neutral expert and 
becomes an activist in the litigation. The difficulty was 
of his own making since he chose to change his records 
and then testify that the changed records were his original 
ones. The disclosure of this deliberate falsity was indeed 
bitter gall, but he could not extricate himself from the 
entanglement and finally had to admit that the history was 
changed after conferences with Appellant and her attorney. 
From that time on, the apocryphal history hung like an 
albatross from his neck. 
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No objection was made to the argument, the trial judge 
considered the point when it was raised on Motion for 
New Trial, but denied it. This court should not disturb 
the trial judge’s discretion in the matter. 


CONCLUSION 


Appellant, having proved no error, this Court should 
affirm the discretion of the trial court and should affirm 
the judgment. 


Respectfully submitted, 


Denver H. Granam 
Axsert EH. Bravyt 
1314 - 19th Street, N. W. 
Washington, D. C. 20036 
Attorneys for Appellees 


APPENDIX 


Excerpts from the Testimony of Dr. Maurice Herzmark 


43-a Q. In connection with her enlarged left leg did 
you consult with her family physician to discuss with 
him the size of her left leg and the cause of the swelling? 
A. No, I had a causal relationship. 
The Court: The answer is no? 
The Witness: The answer is no. 


By Mr. Graham: 


Q. Is it not customary with a specialist in orthepedies to 
ask who referred the patient or the name of the family 
doctor who is treating the patient? A. If the case warrants 
it, and in this ease I did not think so, and the family 
physician did not refer her to me. 

Q. Was that also her lawyer? A. Not her lawyer, Miss 
Bonnie Roat. 


° ° ° s e * 
By Mr. Graham: 


Q. Dr. Herzmark, we ended yesterday with your state- 
ment that the Plaintiff was referred to you by a patient by 
name of Bonnie Roat. 

Now, would you like to change that testimony? <A. No, 
I do not need to change that. 

Q. Doctor, when your deposition was taken on March 16, 
1964, reading from page 9, do you recall I asked you these 
questions and you gave these answers: 

““Question: Have you ever treated her before, Doctor? 

“<Answer: No, I had never seen her before. 

‘¢Question: Was she referred to you by her private phy- 

sician? 
46 “<Answer: She was referred to me, I believe, by 
Mr. Curtis.”’ 

Did you give those answers to those questions when your 

deposition was taken? A. I believe I did. 
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Mr. Curtis: I believe I stated as a former patient I re- 
ferred him. 

Miss Roat was also a former patient and she also testi- 
fied that she referred him. 


By Mr. Graham: 


Q. In connection with your treatment of Miss Olenin, 
were you treating her as a physician? 

Mr. Curtis: I object to that. 

The Court: I think you have a right to find out if there 
is a relationship between the patient and doctor. We have 
a right to find out what the relationship is between a pa- 
tient and a doctor. 

The Witness: I treated her as a physician. 


By Mr. Graham: 


Q. You were not treating her just as an orthopedist? 
A. Well, an orthopedist is a physician. 
Q. Were you concerned with what was causing her con- 


dition? A. Naturally. 


54 Q. You did not bring the original with you? A. 
No, I never do if I can avoid it, because it gets lost. 

Q. You mean it gets lost in court? A. Well, somewhere 
in the course of handling these papers. 

Q. It does not get lost in your office, Doctor? A. Some- 
times it does. We handle a lot of papers. To answer your 
question, I have a record showing the visits made between 
November 12, 1962, and 1963. 

Q. We went through your visits. We want to mow 
what was her condition during those visits. Your progress 
sheet would show would it not? A. It should show, yes. 
I do not keep the progress sheets. My notes keep them. 

Q. Who writes those items on the progress sheet? A. 
My secretary. 

Q. You mean if you examine the patient, you tell your 
secretary what to put down? A. Yes, I dictate it. 
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55 Q. And we do not know what we dictated for your 
secretary for the month between November 1962 and 
September of 19637 A. At least I do not. 

Q. Sirt A. I do not know. 

Q. Is it not a fact, Doctor, that the swelling was caused 
by the acute condition of the sprained ankle and started 
to go away immediately? A. No, that is not true. 

Q. Doctor, I will have to go back to your deposition 
again and fortunately you had your notes when we took 
this deposition and ask you, Doctor, if you gave this an- 
swer to this question on page 13: 

“‘Question: Doctor, when did the swelling go away or 
when was it reduced? 

‘‘Answer: Well it was reduced right from the beginning 
to some extent but not enough to allow me to consider her 
cured. She continued to complain of pain and swelling. 
So long as she complained we treated her or tried to im- 
prove her condition.’’ A. That is correct. 

Q. It did start to go away right away? A. That is cor- 

rect. 
56 Q. Now, then, Doctor, I will ask you if you recall 
giving these answers to these questions on page 16, 
the second question from the bottom is as follows: 

‘‘Question: Has the swelling ever gone away in the 
ankle? 

‘‘Answer: Yes, I think it has reduced materially.’’ 

Now, did you give that answer, Doctor, in May of 1964? 
A. I guess I did. 

Q. Is it not a fact, Doctor, that your original notes showed 
that on December 12, 1962, the swelling had reduced—I go 
to page 17. Did you state this: 

“‘Answer: Well, I have here a note which was—by the 
way these notes were made by my nurse and she made a 
note on 12-17-62, ‘Ankle not very swollen; wears anklet’.’’ 

Now, did you give that answer, Doctor? A. Yes. 

Q. Those are the records that you have now lost? A. I 
suppose so. I do not have them. I do not seem to find 
them in my files here. 
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60 Q. You never observed what? <A. The right leg 
changed any in the course of raising it. 

Q. You mean you had her lie in your office and raise her 
left leg? A. Yes. I examined her. 

Q. Where are your notes, Doctor? I do not mean the 
record you wrote to Mr. Curtis. Your office notes? <A. 
The only notes that I have here is that the left ankle is 
swollen, discolored and painful. The entire left leg is 
swollen, discolored and painful. 

Q. What note is that? A. This is the original brief note 
that was made when she first came in. 

Mr. Graham: Let us have this marked. 

This is the so-called original note, the one you said yes- 
terday was the one typed by your secretary after your con- 
ference with your attorney, is that right? 

The Witness: It was retyped because it was tattered and 
hard to read and I thought it would be better to have it 
legible so she retyped it for me. 


(Thereupon, the document above-described was marked 
Defendant’s Exhibit No. 3 for identification.) 


61 By Mr. Graham: 


Q. Was everything in your file retyped? A. Those 
things that needed to be. Nothing else I think needed to 
be. 
Q. Just the history sheet was retyped? A. That is right. 
Q. This swelling relates to the first time you examined 
her in October or November 1962? A. That is right. 

Q. I am talking about the swelling now. What is caus- 
ing the swelling now? A. As I explained, it has become a 
permanent condition. 

Q. And that is because there is engorgement of fluid in 
the leg? A. That is right. 

Q. And you said that the lymphs are swollen, the veins 
are swollen, and the muscles are swollen, is that correct? 
A. The entire leg is swollen. 
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Q. You then told us the gastrocnemius muscle was swol- 
len, is that right? A. That is one of the muscles of the leg. 


Q. Doctor, I will ask you and go specifically to 
page 23. Doctor, do you recall me asking this ques- 
tion at the top of page 23: 
‘‘Question: How long are you going to continue to treat 
her, Doctor? 
‘‘ Answer: As long as she complains.”’ 
Now, did you give that answer, Doctor? A. Yes, I did. 
Q. As a matter of fact, as far as her needing the treat- 
ment, in June of 1963, you wrote a report and stated perma- 
nent and no treatment is going to help it. Is that not cor- 
rect, Doctor? A. That is possible that I wrote such a re- 
port. I do not see it. 
Q. Let us not get possible, Doctor. A. I will agree that 
is so. 


. e e e ° e e e 


The Court: He has a right to answer you on this 

matter, namely, this man is a practicing doctor and 

as a part of his practice with frequency known to this par- 

ticular Court does appear in Court. But we do have this 

document, both parts of it. You may hand it to him, and 

if you want, you will certainly have an opportunity to 
examine him. 


(In Open Court.) 
By Mr. Graham: 


Q. Doctor, have you read those? <A. Yes. 

Q. Incidentally, what does prognosis mean? A. Outcome 
or opinion as to what the final result will be. 

Q. What was your prognosis on June 3, 1963? A. I said 
residual swelling and edema is now permanent in char- 
acter and is not likely to improve by further treatment. 

Q. How much was your bill as of June 3, 1963? A. 
$220. 
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69 Q. And yet although the condition was not likely 
to improve by future treatment, you gave here an 
additional 1125 treatments? A. That is right. 

Q. Did you ever suggest she ought to buy a heating lamp 
and use it at home? A. I do not believe I did. 

Q. That would be cheaper than getting treatments in 
your office? A. I never suggest to the patient home reme- 
dies because it is not under the supervision of a physician 
and I would not want to take that responsibility. 

Q. Did you ever suggest she soak her foot in hot water? 
A. No, although I assume she probably did. 

Q. Is not soaking your foot in hot water the accepted 
way of treating a sprained ankle? A. There are some 
people who accept it. I do not. 

Q. Did she tell you, Doctor, when she was in to see you 
in February of 1967, when you made this examination and 
found this swelling that in 1966 she had an infection of the 
left foot? A. No, she did not. 


Excerpts from the Testimony of Alice Olenin 


Q. Does that photograph fairly represent the 
scene where you fell? A. Yes, I think it does. 

Q. That marking where the X is, can you state to the 
Court who put the marking here? A. I do not recall who 
put it there. I may have, but I would not swear to it. 

Q. What does that marking represent? 

Mr. Graham: I object, if she does not know who put it 
there. 


By Mr. Curtis: 


Q. What does this marking represent? 

Mr. Graham: I am going to object to it. 

The Witness: The marking represents a plank that was 
embedded— 

The Court: When there is an objection, please do not 
answer the question until it is resolved. 
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You mean that picture did not represent the plank that 
was there? 

The Witness: I do not see a picture of a plank. 

Mr. Curtis: We will concede the photograph did not 
show a plank and the question was whether she recalls 
drawing the lines, if she does not recall drawing the cross on 
the lines as drawn which fairly represents where the plank 
was in the walkway. I think that is a legitimate ques- 

tion. 
4 The Court: I will let her answer that. 
The Witness: Yes, I think it does. 

Mr. Curtis: Then I ask that this be placed in evidence 
as Plaintiff Exhibit No. 1. 

The Court: I will treat it as offered at this time. There 
will be cross examination on it. I will treat it as offered. 
Do you want the blown up Plaintiff Exhibit 1-A? 


By Mr. Curtis: 


Q. I want you to examine this small one and the large 
one and J ask you if in your opinion there is any difference 
other than five? A.Ido not think so. I need a magnifying 
glass to see the small one. 

Q. Does the large one represent the same as the small 
one? <A. Yes, I think it does. 


(The photograph referred to was marked Plaintiff Ex- 
hibit 1-A for identification.) 


The Court: Before you leave 1 and 1-A, sir, let me ask 
a question. Madam, am I understanding you to say 1-A is 
the same in your judgment as 1 save that 1-A is a blown- 
up copy? 

The Witness: The large one is a blown up copy of the 
small one. 


e ° ° Ld * * . . e e 


92 A. I do not know whether it was Monday or not. It 
was the 11th of November. : 
Q. That was Veterans Day? A. Yes. 
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Q. Was that the day you had the appointment with your 
hairdresser? A. Well, either that day or the day before. 
I do not remember. 

Q. You went to the hairdresser. Where is that? A. In 
the International Press Building. 

Q. And she sent you to Mr. Curtis? <A. Yes. 

Q. Who made the appointment for you to go and see Dr. 
Herzmark? A. Mr. Curtis. 

Q. Did you make it while you were sitting in his office? 
A. I took a taxi and went straight up there. 

Q. You had no difficulty in getting an appointment for 
him to see you on that day? A. Mr. Curtis made the ap- 
pointment. I did not. 
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Appellee's Reply Brief provides no assistance to this Court in can- 


sidering this case, for the following reasons. 


1. 

The gist of appellee's brief is that upon final argument counsel has 
unlimited privilege. In support appellees quote from Cicero's orations -- 
a document certain to score a "point" in any high school forensic. But 
Cicero's "don't-hold-me-responsible-for-what-I-say" is as applicable 
to a trial in our Capitol today as are the oxcarts and slavery of Cicero’s 
times. 

The privilege of the modern day lawyer is far from unlimited -- 
plaintiff's counsel cannot, for example, argue that the jury should consider 
that defendant has insurance. And this is far short of the character 
assassination which would be permitted by an unlimited privilege. Attor- 
neys, far from having unlimited privilege, are in fact personally liable 
in a Civil action for words uttered in a judicial proceeding, see Am. Jur., 
Libel and Slander, #116-120, 215-223, 301, 304, 305. 

Proper argument would have been, "Ladies and Gentlemen of the Jury, 
it is for you to decide from the evidence whether Dr. Herzmark was 
telling the truth when he said, etc.” But such proper argument would 
not have prevented Plaintiff's impending victory. Hence, the electr@- 


fying charge of felonious conduct in open Court which appears to have 
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stunned all present. 
2. 

Appellees, defendents below, quote from the great plaintiff advocate, 
Melvin Belli This surely means only that their case has absolutely no 
merit, and that appellees recognize same. | 

3., 
Appellees seek help also from "The Pill.” But appellees must know 


that when a case has developed to the point to which this case has devel- 


oped, it is too late for "The Pill,” and it is now time to pay the price of 


their frolic. 
4. 

Appellees argue witnesses and points not before this Court on appeal, 
and refer to documents which neither side has brought to this Court! 
They speak, for example, of a photo taken several days after the accident, 
by plaintiff's counsel. Appellees argue that it could be held to be contrib- 
utory negligence for appellant not to see a sign which aonetiess say is in 
the photo. This sign appears to have been placed there after she fell, 
but before the photo was taken, and appellees neglect to inform the Court 
that the sign was upside down. 

Therefore, the contributory negligence which they allege as possible 
appears to be that Miss Olenin, at age 75, was walking on her feet. If 
she had been walking on her hands, head down, she could have read the 
upside down sign:. : 

5. 


Appellant incorporates by reference the arguments and authorities 
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present inher motion for summary reversal, and reproduces same as 
an exhibit for the conveniences of this Court. 
6. 
The reputations of eminent orthopaedic surgeons such as Dr. Maurice 
H. Herzmark, whose efforts enrich the lives of our citizens, undersigned 
counsel a member of the bar in this Court, and Miss Alice Olenin, a re- 
tired federal employee, are not items of small value or consequence. For 
appellees to charge Dr. Herzmark, Miss Olenin, and her attorney with 
felonious conduct before twelve jurors and others in the courtroom is a 
grave matter indeed to which this Court should direct its immediate and mos 
serious considerations, in order to prevent repetitions of such actions. 
7. 
Appellant respectfully requests the following relief: 
1) That she be granted a new trial, to take place at her earliest con- 
venience, 
2) That appellees be ordered to bear all costs to her of the trial below 
and this appeal, including: a) her travel, round trip, from California 
b) witness and professional witness fees 
c) reasonable fees for her Counsel for trying 
the first case and for prosecuting this appea 
d) in the event that her second trial is success 
ful, interest from the date of her injury at 


6%, compounded quarterly. 
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e) such other and further relief as is meet. 


3) That this Court take steps to prevent repetition at her second trial 


of the conduct of which she speaks in 1 and 6, above. 


Respectfully, 


Arthur S. Curtis 

Counsel for Appellant 

816 National Press Building 
Washington, D. C. 20004 
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Motion for Summary Reversal, 
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APPELLEES 
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As an alternative to considering this case on briefs, even 
though appellant has filed hers, appellant moves this Court to summarily 
reverse the judgment and verdict below and allow costs, including her 
travel to and from California to attend her trial, professional witness fees, 
and counsel fees at trial and for the work in obtaining this reversal. These 
unusual requests are supported by the following facts and the Court should, 
in the view of appellant, grant them for the following legal reasons. 

1. Thumbnail sketch of this case. 

In this personal injury case, on final argument, the appellees 


by counsel stated to the jury: (TA 39) 


That subsequently became so frayed that Mr. Curtis and the 
plaintiff and the doctor threw it away. 


2. 


There is no record anywhere in the case that Mr. Curtis and 


the plaintiff threw away any of the doctor's record. To Beeese the 75 year 
old plaintiff and her lawyer of such subornation of soe Se at the 

very least, incredible, unwarranted, reversible error. As to the doctor, 
as is shown immediately below, the error was also gross, unwarranted 
and reversible. | 

2. Law of the case. 

Perjury is a felonious crime punishable by five years impris- 
onment, as is the felonious crime of subornation of perjury, 18 U.S.€. 
1621, 1622, Brief, p. 4. | | 

Had perjury or subornation actually been committed in the 
trial in the presence of the federal judge who was presiding, his duty 
would have been clear: he would have referred the case to the grand 
jury. But the federal judge took no such action: Beret the conclusion 
was clear - no perjury had been committed by Dr. Temnare no subor- 
nation of perjury had been committed by Miss Olenin or ee counsel, 

That the accusations hurled by appellees in final argument 
were improper is brought out in Cooper v United States of America, 


Case No. 20,885, decided Feb. 1968, in which this Court stated: 


The truth or falsity of testimony is exclusively for the jury. 
Counsel may question whether witnesses are telling the 
truth but only if they remind the jury that credibility is for 
them alone, e.g. “I call your attention to the testimony of 
witnesses X and Y and ask you to consider carefully whether 


they were telling the truth. If they were, then the complaining 


3. 


witness and his mother were lying. You must decide which 

to believe.” This form is permissible; the one used was not. 

The presiding judge cannot anticipate that either counsel will 
deviate from the rules of appropriate argument and he is in 

a diffitult position to try to remedy such deviation by instruction. 
Defense counsel here did not request a remedial charge perhaps 
as a matter of sound tactics, but we have no doubt a remedial 
charge would have been given if requested. 


And in Garris v United States of America, No. 21,142, decided 


by this Court on February 14, 1968, this Court again took up the matter of 


improper argument on final argument, and held that failure to object was 
not fatal to appeal. In ordering a new trial, the Court stated: 
But once the facts in question were suddenly stated to the jury 
in the course of the prosecutor's summing up, the defense might 
well have had to make a snap judgment as to whether only greater 
harm could come from interrupting the argument to the jury 
and thereby focusing the latter's attention even more emphati- 
cally upon the facts in question. An interruption, far from 
g the prosecutor, might only have made his foray out- 
side the evidence more productive. We do not think the Gov- 
lain that the defense failed to impale 
itself upon one horn or the other of the dilemma imposed upon 
it by the prosecutor's lapse.” 

A similar dilemma confronted undersigned counsel in this case 
below. The elderly plaintiff had come from California to try her case. 
And her case must have been going well for her, else appellees would not 
have made the astonishing charges which they made on final argument, 
charges which would have impelled the judge presiding to refer the case - 
to the grand jury if there were probable truth - an action which of course 
he did not take. Since post-mortems are proverbially better reasoned, 
because they follow the events, the proper thing to have done would have 
been to ask for 2 mistrial then and there. But appellant Alice Olenin 


has waited for five years to have her day in Court, had amassed her wit- 


4. 
nesses, and paid her professional witnesses, and had passed the motion 
on rule 50, and was now before the jury. To ask for a mistrial would have 
required rescheduling of the trial, going through the whole thing again, 
most likely sending her back to California again to wait new costs and 
so forth. Her undersigned counsel, working on a connicencr was no 
financial problem to her, but there was the problem of assembling the 
witnesses for a new trial of more than three days. To end the case by a 
mistrial would have given appellees a victory - appellant here would have 
been denied for the time at least, her recovery. This was one horn of 
the dilemma. : 

The other horn of the dilemma was to accent the slim chance 
that the jury would be sophisticated enough to penetrate the falsehood in 
the astonishing charge that a crime had been committed iin the courtroom 
itself. I was on this second horn of the dilemma that the elderly lady 
was impaled. : 

Failure to object, failure to ask for the useless “curative” 
instruction, should not be fatal here, any more than it = in the Garris 
case, since the appellants here thrust appellant into a situation where the 
best that could be expected was a snap judgment by her counsel, and 
she should not be punished if his snap judgment was not the best one. 

MOTION FOR COUNSEL FEES AND cosTs 

In view of the above, appellant moves this Court to allow 


counsel fees to undersigned counsel for the time spent in the trial below, 


in writing the brief, and for securing the Order which is here sought in 


5. 
this motion. In support of this motion, appellant cites Savage v Pinderhughes, 
No. 20,719, decided July 26, 1967 by this Court, and Wolf v Cohen, No. 20429, 
decided May 8, 1967 by this Court, citing further Fletcher v Coomes, 62 App. 
D. C. 159, 285 F. 893 (1922); Van Senden v Wilkinson, 64 App. D. C, 174, 
76 F2d151 (1935). 

In those cases, this Court held that fraud or oppressive conduct 
on the part of a party is grounds for awarding counsel fees to the opposing 
party. 

And certainly the actions of the appellees as described above 


were clearly oppressive. Where, for example is there one word in the 


record that clearly shows that the appellant and her lawyer threw the 


doctor’s notes away in conjunction with her doctor? Where is there perjury 
or subornation of perjury ? There is nothing more anywhere than a doctor 
who came to the courtroom from his busy office and took the stand, made 

a misstatement, and corrected himself - and that is certainly not the 
felonious crime of perjury. 

Certainly it was oppressive conduct to present her with the 
sharp horns of the dilemma - either to ask for a mistrial and do her 
whole case over; or in the alternative to go forward with very little 
chance to win her case. No instruction could have cured the error 
eommitted by the charge, hurled in open court by appellees, that felonious 
crime had been committed before the jury's very eyes by an elderly 


spinster who in 75 years had never before sued anyone on her behalf by 
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her lawyer, and by her eminent orthopaedic surgeon, Dr. Maurice Herzmark, 


whose work in this community has for many years been widely praised 

and is known to this Court through his testimony in the cases of his patients. 
RELIEF REQUESTED: COUNSEL FEES: Costs, EXPENSES. 
Appellant therefore respectfully requests the following relief: 
a) that this case be summarily reversed. | 
b) that she be reimbursed her travel, round trip, from California, 
for her last trial, thus making it possible to be in the same shoes 
for her trial again. 
c) that she be reimbursed her witness and Drctesstona! witness 
fees, and reasonable living expenses during her last trial. 
d) that this Court order appellees to compensate undersigned 
counsel for legal services in trying the last ot and the 
cost of writing the brief submitted. : 
e) that this Court order the case retried immediately or as 
soon as appellant's health permits (she left here to enter the 
hospital, thereafter, for ulcers and exhaustion). 
f) and for such other and further relief as this Court deems 
meet. 
The awarding of the order sought by appellant will render 


the speedy justice to which she is entitled and save the appellees the cost 


7. 
of their brief, which funds would more justly be used as requested above. 


Respectfully, 


Arthur S. Curtis, Counsel for Appellant 
816 National Press Building 
Washington, D. C. 20004 Na 8-5696 


Certificate: 

c Ihave this I4th May personally delivered a copy of this Motion, 
revised as a separate document as required by a letter from Mr. Stevas, 

to Denver Graham, delivered personally to his offices at 1314 19th NW, D. C. 


Arthur S. Curtis 


( EXCERPT FROM PLEADING SERVED BY MAIL 7 May 1968) 
3. Motion for Counsel fees and costs. Appellant by counsel 


moves this Court to allow counsel fees to undersigned counsel as against 


the appellees here under the rules of Savage v Pinderhughes, No. 20,719 
decided July 26, 1967, by this Court, Wolf v Cohen, No. 20,429 decided 
May 8, 1967, in this Court, citing Fletcher v Coomes, 52 App. D. C. 159, 
285 F. 893 (1922); Van Senden v Wilkinson, 64 App. D. C. 174, 76 F 2d 
151 (1935). 

In those cases, this Court held that fraud or oppressive conduct 
on the part of a party is grounds for awarding counsel fees to opposing 
party. 

Here, the actions of appellees as described above are, it is 
argued, clearly oppressive. Appellees presented Miss Olenin with two 


horns of dilemma: - either to ask for a mistrial, or to go forward with 


8. 
the chips against her. No instruction could have cured the error 
committed by the charge hurled in open court, that a felony had been 
committed before the jury's eyes in which Alice Olenin and her counsel 
had aided or abetted the distinguished Orthopaedic Surgeon, Dr. Maurice 
Herzmark, who treated her. On the same theory, her costs and expenses 


would be allowed. 


(From points and authorities submitted, 20 Am Jur 2d 60, 


"Costs," footnote 2.) 
2. 55 ALR 2d 977; 8 L ed 911.) 
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STATEMENT OF ISSUES PRESENTED 
In the opinion of Amici Curiae the issues presented are: 


1. Whether it is unethical or otherwise improper for counsel in 
closing argument to express his views, appraisal or opinion on the 
issues or of the credibility of witnesses provided such are based on 
the evidence. 


2. Whether, in this case, appellee’s counsel’s remarks in closing 
argument were improper. 


STATEMENT OF THE CASE 


Appellant filed a personal injury action against appellees and 
trial was held before judge and jury and a verdict for the appellees 
returned on February 23, 1967. The judgment entered thereon was 
appealed to this Court and its decision affirmed the Court below. 
In the Court’s opinion (No. 21,104 decided November 27, 1968, at 
page 2) some remarks of appellee’s counsel in closing argument were 
held to be improper and the bar of this jurisdiction was admonished 
concerning the frequency of violations by counsel in closing argu- 
ment of Canons 15 and 22 of the A.B.A. Canons of Professional 
Ethics in respect to giving personal opinion on the evidence, issues 
and credibility of witnesses. Appellees’ counsel thereupon filed a 
Motion to Modify Opinion requesting this Court to revise its 
opinion in this respect. Thereafter on behalf of a group of members 
of the bar of this Court, a Motion for Leave to File a Brief Amicus 
Curiae and to Participate in Oral Argument in Support of the 
Motion to Modify Opinion was filed and granted by this Court. 


SUMMARY OF ARGUMENT 


It is not unethical or otherwise improper for counsel in closing 
argument to express his views, appraisal or opinion on the issues or 
of the credibility of witnesses provided such are based on the 
evidence. With respect to Canon 15, a personal belief, as such, must 
be distinguished from an opinion based on the evidence. An advo- 
cate has the function and the duty to assert vigorously the view of 
the evidence most favorable to his client’s cause, to expose inconsis- 
tencies and contradictions in his adversary’s case, and to state his 
conclusions from the evidence even on the ultimate issue. 


In the case at bar appellees’ counsel’s remarks in closing 
argument were not improper because he was not stating his personal 
belief outside of the record but was stating his views based upon the 
evidence and there was ample basis in the evidence for his assertions. 


ARGUMENT 
A 


IT IS NOT UNETHICAL OR OTHERWISE IMPROPER FOR 
COUNSEL IN CLOSING ARGUMENT TO EXPRESS HIS VIEWS, 
APPRAISAL OR OPINION ON THE ISSUES OR OF THE CREDI- 
BILITY OF WITNESSES PROVIDED SUCH ARE BASED ON 
THE EVIDENCE. 


1. WITH RESPECT TO CANON 15, A PERSONAL BELIEF, 
AS SUCH, MUST BE DISTINGUISHED FROM AN OPINION 
BASED ON EVIDENCE. 


- IT IS THE DUTY AND FUNCTION OF AN ADVOCATE TO 
ASSERT VIGOROUSLY THE VIEW OF THE EVIDENCE MOST 
FAVORABLE TO HIS CLIENT'S CAUSE, TO EXPOSE INCON- 
SISTENCIES AND CONTRADICTIONS IN HIS ADVERSARY’S. 
CASE AND TO STATE HIS CONCLUSIONS FROM THE EVI- 
DENCE EVEN ON THE ULTIMATE ISSUE. i 


1. With Respect to Canon 15, a Personal 
Belief, as Such, Must Be Distinguished from 
an Opinion Based on Evidence. 


Canon 15 of the American Bar Association’s Canons of 
Professional Ethics provides that: “It is improper for a lawyer to 
assert in argument his personal belief in his client’s innocence or in 
the justice of his cause.” The reasons for Canon 15 are explained 
in the rule itself, viz, the lawyer’s personal belief has no real bearing 
on the issues and if permitted it would give an improper advantage 
to the older and better-known Eee whose opinion would most 
likely carry more weight with the jury./ 


1}. Drinker, Legal Ethics, 147 (1953). 


In two decisions” since Stewart v. United States, 1957, 101 US. 
App. D.C. 51, 247 F.2d 42 this Court has tended to equate an 
expression by counsel of his personal belief in the justice of his 
cause, guilt or innocence of the accused, and the like, which is 
proscribed by Canon 15 with his views or opinion on what the 
evidence has unfolded. There is, however, a clear and distinct differ- 
ence in the two as pointed out by this Court in Stewart, supra, 
which concerned the propriety of a statement by the prosecuting 
attorney in argument to the jury indicating his personal knowledge 
of perjury by defense witnesses. This Court cited and discussed 
approvingly the early case of People v. Black, 1925, 317 Ml. 603, 
148 N.E. 281, 287 from which the following statement came (p. 
46, 247 F.2d): 


“It is legitimate argument, if the state’s attorney so 
believes, to tell the jury the state’s witnesses told the 
truth and are more credible than those for the 
defendant; but it is improper for him to express his 
own individual opinion or belief of defendant's guilt, 
except as that opinion is based on the evidence.” 
(Emphasis supplied.) 


This Court, in Chief Judge Bazelon’s opinion (writing for the 
majority of the full Court) held that the prosecutor’s argument in 
that case was improper as there were no witnesses contradicting the 
testimony of those witnesses the prosecutor called perjurers. There 
was no question of comparative credibility. Accordingly, the prose- 
cutor’s statement was not “based on the evidence” (citing People v. 
Black) rather, it amounted to his unsworn testimony—his personal 
belief in the truth or falsity of the witnesses’ testimony and, there- 
fore, forbidden by the Canon. 


2parvis v. United States, 1968, __ U.S. App. D.C. __, 402 F.2d 656; 
the decision herein. 


Similarly, the United States Supreme Court in Lawn v. United 
States, 1958, 355 U.S. 339, 361, 78 S.Ct. 311, 323 speaking through 
Mr. Justice Whittaker stated (footnote 15): 


“Petitioner Lawn also contends that a statement 
made by the Government’s attorney in his closing 
summation to the jury, saying, in pertinent part, 
“We vouch for (Roth and Lubben) because we think 
they are telling the truth,’ deprived him of a fair trial. 
No objection was made to the statement at the trial. 
The Government's attorney did not say nor insinuate 
that the statement was based on personal knowledge 
or on anything other than the testimony of those 
witnesses given before the jury, and therefore it was 
not improper.” (Emphasis supplied.) 


The evil sought to be corrected by Rule 15 is the injection 
into the case of unswom testimony, opinion or the like, which is 
untested by cross-examination or otherwise. A jury, when sworn, 
vows that its verdict will be based solely on the evidence. A per- 
sonal belief can be conglomerate of a particular philosophy, predilec- 
tions, prior knowledge of the party, etc., but in essence, it embodies 
matters which are in part, at least, outside and unrelated to, the evi- 
dence. Accordingly, it has no place in the trial of a lawsuit. 


To say, “I personally believe this man is guilty” is one thing. 
To say, “I believe the evidence shows this man to be guilty” is quite 
another. Or to say, “I personally believe this man is a liar” is one 
thing. And to say, “I believe the evidence shows this mani lied” is 
still another. The former are forbidden by the Canon 15, the latter 
are proper critiques of the adversary’s case: 


A much cited case in this regard is Henderson v. sai States,? 
1955, 6 Cir., 218 F.2d 14 wherein the Court states: 


3Cited also by the Supreme Court in Lawn, supra. 


“It is of course permissible for the district attorney 
to ask the jury for a conviction. Nichamin v. United 
States, 6 Cir., 263 F. 880, 882. In doing so the 
district attorney has the right to summarize the 
evidence and urge upon the jury all reasonable infer- 
ences and deductions from the evidence. It is not 
misconduct on his part to express his individual belief 
in the guilt of the accused if such belief is based 
solely on the evidence introduced and the jury is not 
led to believe that there is other evidence, known to 
the prosecutor but not introduced, justifying that 
belief.” (Citing cases) 


In Davison v. United States, 9 Cir., 1966, 368 F.2d 505, a 
point on: discussion involved the prosecuting attorney’s remark 
regarding the veracity of a witness (p. 507): 


: “He (defendant), of course, denies the crime, but 
he doesn’t appear to have a tremendous propensity 
to tell the truth, and you must regard his statements, 
his lies, in that light, and you must judge his testi- 
mony by the lies he has told on occasion.” 


The Court remarked that the argument was made because of 
an inconsistency in testimony given by the defendant at trial with 
the statement given by him to investigating police officers during the 
investigation and, therefore, it was not improper. 


This Court, in Pritchett v. United Siates, 1950, 87 U.S. App. 
D.C. 374, 185 F.2d 438, 440 stated that counsel in closing argu- 
ments are given wide latitude but assertions made in arguments must 
have a basis in fact. In holding the argument there not to be 
improper this Court pointed out that there was a basis in the 
evidence for such remarks. 


In United States v. Klein, 7 Cir., 1951, 137 F.2d 873, in issue 
for consideration was the alleged inflammatory and improper argu- 


ment of the government attorney. The court considered the below 
quoted language and concluded that the argument of the Govern: 
ment attorney was not improper. 


“In most instances when the expression ‘I know’ 
was used, some explanation of the means of knowk | 
edge was generally added. For example, when it was 
said: ‘I know you can drive from Chicago from 
twelve o’clock noon to four o’clock in the after-, 
noon,’ it was added immediately ‘because we had a | 
man on the stand who did it.’ 


And again, when he said: ‘I know Estelle Klein is: 
a liar’ he added: ‘because other people whose verac-' 
ity can’t be doubted have told us from the witness’ 
stand that Eddie Klein wasn’t in Chicago watching a 
television set that night but was down here with a 
gun in his hand, etc.’ ” 


Other cases supporting the right of counsel to sete that a 


defendant or witness lied or committed perjury or that his own 
witness told the truth, as long as he does so in his analysis of the 
evidence and there is basis for such a position in the evidence are: 
Williams v. United States, 9th Cir, 265 F.2d 214; Griffith ». 
Shamrock Village, Inc., Fla. 94 So.2d 854; Morgan v. Luma, Tex. 
Civ. App., 1960, 337 S.W.2d 139; People v. Gray, 52 Ill. App. 2d 
177, 201 N.E.2d 756; People v. White, 28 Cal. Rptr. 67; Kempe v. 
United States, 8 Cir., 160 F.2d 406, cert. denied 331 US. 843; 
Malone v. United States, 7 Cir., 94 F.2d 281, cert. denied 304 U.S. 
562; People v. Caylor, 386 Ill. 501, 54 N.E.2d 514; West v. ‘State, 
134 Tex. Cr. R. 565, 116 S.W.2d 726; People v. McElheny, 221 
Mich. 50, 56, 190 N.W. 713; People v. Pratchner, 9 Cal. App. 2d 
451, 50 P.2d 75. : 


But Cf. Greenberg v. United States, 1 Cir., 280 F.2d 472; 
Aponte v. State, 30 N.J. 441, 153 A.2d 665; and McGhee v. State, 
274 Ala. 373, 149 So.2d 1. 


“Where the evidence justifies it but not otherwise, it is 
permissible to characterize a discredited witness . . . as a perjurer.” 
Law and Tactics in Jury Trials, Busch, $ 505, p. 975. See also H. 
Drinker, Legal Ethics, 147 (1953) wherein the author quotes a 
British canon of ethical conduct which prohibits a defense counsel 
in a criminal case from accusing another person of the murder 
with which his client is charged unless the evidence supports the 
accusation. 


2: It Is the Duty and Function of an Advocate to 
Assert Vigorously the View of the Evidence Most 
Favorable to His Client’s Cause, to Expose Inconsis- 
tencies and Contradictions in His Adversary’s Case and 
to State His Conclusions from the Evidence Even on 
the Ultimate Issue. 


The primary function of an advocate is to analyze and persuade. 
To argue to a jury without an analysis of the evidence (which is no 
more than a critical expression of one’s views ) or to argue without 
giving an opinion on the relationship of the evidence to the ultimate 
issue or commenting on the contradictions in the testimony of 
witnesses. would render the argument no more than a sterile, 
mechanical recapitulation of the evidence. A computer could do as 
much. Canon 15 cannot be read as intending to effectuate such a 
purpose. 


“An important principle to be borne in mind is 
that a closing argument filled with mere naked 
assertions is always feeble. It is not enough merely 
to state the evidence of the witnesses, however clear 
and concise the recital may be. But as already indi- 


cated, the connection between the facts must be 
shown, their relation to one another, their value must 
be exhibited, their probability or improbability 
pointed out, their truth established or their falsity 
exposed. The testimony should be carefully and 
skillfully analyzed, and the strength of the advocate’s 
own evidence and of his own strong points made 
prominent, and clearly contrasted with the weakness 
of his adversaries’ evidence and position. The con- 
duct of witnesses, both in and out of court, including 
their relations to the case, their motives, their bias, 
and credibility should be discussed and their contra- 
dictions pointed out or explained away; everything 
that militates against his side should be carefully 
scrutinized, and, where possible, should be criticised 
with the utmost severity. Improper motives and 
suspicious circumstances are proper subjects for 
comment and sometimes for invective and, finally, all 
arguments and inferences against his side of the case 
should be met and clearly refuted. 


This skillful marshalling of facts and circumstances, 
casting weak points into shadow and bringing out 
strong ones into bold relief,—giving tone and color to 
testimony,—is one of the crowning arts of the advo- 
cate. But he should remember that, as some one has 
said, with the shading and coloring materials the 
advocate needs always to do as a great painter 
advised a poor one to do with his colors, mix SE 
‘with brains.’ ” 


By Francis L. Wellman quoted from “Day in Court”: Pp. 229- 
230 (The Summing Up). 


The role of the advocate in a lawsuit should not be confused 
with that of a witness. A witness‘ gives an unembellished factual 


4The expert witness is in a somewhat different category for this discussion. 
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account. He may not be asked his opinion as to the ultimate issue 

to be decided by a jury> But an advocate analyzes the factual 
accounts given by witnesses in terms of issues to be decided by the 
jury. To persuade the jury in favor of his client’s cause, he may 

comment on the testimony, he may give his views on the credibility 
of the witnesses, and finally, he may give his opinion on the 

ultimate issue whether it be the guilt of the accused or the negli- 
gence of the defendant.° 


If there was ever any doubt that Canon 15 should be 
interpreted as we have suggested, excerpts from summations by 
some noted advocates set forth in the appendix should aid in resolv- 
ing it. These model arguments are peppered with opinions and 
appraisals of counsel of the issues, of the evidence and of the 
credibility of witnesses and on the ultimate issue, but they are based 
upon what went on at the trial and not otherwise. 


The Court should also be aware that the proposed Code of 
Professional Responsibility prepared by the Special Committee on 
Evaluation of Ethical Standards of the American Bar Association 
specifically sanctions the actions prohibited by this Court’s opinion. 
Proposed Canon 7 reads: 


“A lawyer has a duty to represent his client with 
zeal limited only by his duty to act within the 
bounds of the law.” (preliminary draft dated Janu- 
ary 15, 1969, at page 77) 


Rule 7-106(C) of the Disciplinary Rules under proposed 
Canon 7 provides in pertinent part: 


Swalker v. Dante, 61 App. D.C. 175, 58 F.2d 1076; WM&A Transit v. 
Radecka, 1962, 112 US. App. D.C. 336, 302 F.2d 921. 


6 United States v. Hoffa, 1965, 6th Cir., 349 F.2d 20, 51, aff'd, 1966, 87 
S.Ct. 408, 385 U.S. 293, 17 L.Ed. 2d 374. 
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“(C) In appearing in his professional capacity 
before a tribunal, a lawyer shall not: 


(4) Assert his personal opinion as to the ee 
of a cause, as to the credibility of a witness, 
as to the culpability of a civil litigant, or as. 
to the guilt or innocence of an accused; but 
he may argue, on his analysis of the evidence, 
for any position or conclusion with respect to 
the matters stated herein.” (preliminary draft, 
ibid, at page 89) 


B 


APPELLEES’ COUNSEL’S REMARKS IN CLOSING | 
ARGUMENT WERE NOT IMPROPER, because 


1. HE WAS NOT STATING HIS PERSONAL BELIEF OUT- 
SIDE OF THE RECORD BUT WAS STATING HIS 
VIEWS BASED UPON THE EVIDENCE; and 


2. THERE WAS AMPLE BASIS IN THE EVIDENCE FOR 
HIS ASSERTIONS. 


1. Appellees’ Counsel Was Not Stating His Personal 
Belief Outside of the Record but Was Stating His 
Views Based Upon the Evidence. 


At the outset it should be pointed out that the isl reflects 
that Appellees’ counsel has actually been misquoted by the Court’s 
opinion. The Court’s slip opinion at page two states: 


“Defense counsel argued that one of plaintiffs 
witnesses ‘told 2 lie, that he committed perjury on 
the stand’ . 


The extract of appellees’ counsel’s closing argument appearing 
in appellant’s appendix at page 39 reveals that counsel actually said: 
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“But we know now that Dr. Herzmark admitted to 
you that he told you a lie, that he committed per- 
jury on that stand when he told you this was his 
original record; . . .” 


It can be seen that the Court’s opinion incorrectly attributes to 
counsel the direct accusation that the appellant’s witness lied and 
committed perjury on the stand whereas in fact he made the asser- 
tion that the witness had admitted doing so. However, the question 
of impropriety of argument does not appear to us to turn on the 
discrepancies between the Court’s quotation and what was actually 
said, viewing as we do, counsel’s right in closing argument to com- 
ment upon the credibility of a witness as long as he bases his opin- 
ion on matters in the record or reasonable inferences therefrom. We 
contend that neither language would be improper in the context of 
counsel’s argument here, where he clearly based it upon the evidence 
rather than upon his personal, private belief. The following extract 
of counsel’s argument before and after the remarks in question 


appears at pages 38 and 39 of Appellant’s Appendix: 


“But you know they had to bury the untruth also by 
getting Dr. Herzmark to change his records. He delib- 
erately came to this court, ladies and gentlemen, and 
read to you a history; and it’s a sad thing that a doc- 
tor, a man who has taken the oath of Hippocrates to 
heal and to be truthful, would come here as he did 
and read to you a history where he said that she fell 
on a board. This is number 3 in evidence. 


He told you under oath, ladies and gentlemen, this 
was typed by his secretary when the lady was in his 
Office the first time, that this was simultaneous with 
her first visit. This was the history that was taken 
then. 


But he and Mr. Curtis forgot that his deposition 
had been taken. And but for this deposition we 
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would all believe that this was the original history 
that had been given. 


But we know now that Dr. Herzmark admitted to, 
you that he told you a lie, that he committed 
perjury on that stand when he told you this was his 
original record; because his deposition had been 
taken and at that time his original record was read 
into evidence. This was an original record in which - 
she said she tripped on a plank lying in the street. 


I asked, ‘Who wrote this,’ and he said, ‘I wrote it | 
myself.’ I asked if it was written in longhand and! 
subsequently typed. He answered, ‘yes. You are 
interested in the original handwritten report, are you 
not?’ And he had the original handwritten report 
with him at that time. : 


That subsequently became so frayed that Mr. Curtis 
and the plaintiff and the doctor threw it away. Not! 
only did he throw that away, he threw all the 
records of the first 10 months of examinations and | 
treatments away. They were gone. They are lost.: 
His notes start with page 2. What was to be an' 
unfact was preserved as a fact because for some 
reason, I don’t know why, I decided to take his 
deposition.” 


Surely the argument preceding and succeeding the questioned 
quotation abundantly illustrates that counsel at all times addressed 
himself to the evidence and was basing his appraisal upon what was 
adduced from the witness stand or otherwise placed in evidence. 
There isn’t the slightest hint in any of his remarks that he called 
upon some knowledge he had of the witness outside the record or 
upon his personal prestige as a lawyer which Canons 15 and 22 
proscribe. 
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2. There Was Ample Basis in the 
Evidence for His Assertions. 


The; case at bar involved the claim of the plaintiff Olenin that 
she intentionally stepped on a rectangular board or plank that was 
sunken or embedded in the surface of the roadway in a crosswalk at 
17th and K Streets in the District and the board gave way under her 
causing her to fall. (Appellant’s Appendix 8, 9) Her attending phy- 
sician, Dr. Herzmark, testified on direct examination that she gave 
him a history on her first visit on November 12, 1962, that “On the 
5th of November, 1962, while walking along 17th and K Streets, or 
in that vicinity, she fell over a plank which was lying loose in the 
street...” (Appellant’s Appendix 26) (Emphasis added.) 


On cross examination, the doctor when pinned down for the 
plaintiff's exact words referred to his original report which he said 
was taken on November 12, 1962, in the following colloquy: 


“The Witness: J will read you exactly what she 
said, 

By Mr. Graham: 

Q. Will you look at the report? A. I am looking 
at the original report from which the report was 
made. On the history and information sheet she 
said, “While walking along K Street, between 17th 
Street and Connecticut Avenue, she stepped on a 
loose plank which was temporarily placed there. It 
was of some construction and as a result, fell and 
injured her left ankle.’ 


Q. May I see those notes a minute, Doctor? A. 
Yes. 


Q. Doctor, when were these written? When was 
that written? A. It was written when the patient 
came. 

Q. When was it written? A. November 12, 1962.” 
(Appellant’s Appendix 26, 27) (Emphasis added.) 
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The witness was then confronted with his deposition taken 
May 28, 1964, where at page 4 he quoted his original notes as 
saying: “She stated that on October 5th, 1962, she tripped on a 
plank lying in the street at right angles to a pathway provided for 
pedestrians because of repairs being made to K Street N.W. near 
17th.” (Appellant’s Appendix 28) (Emphasis added.) 


Doctor Herzmark was then questioned and he answered as 
follows: 


Q. “Where are the notes that said she tripped on. 
a plank? A. My secretary retyped them... tran- 
scribed them . . . they were ruined, weatherbeaten or 
dog-eared con misuse or abuse. That happens once 
in a while. We retype notes in order to. . . for them 
to appear legible.” (Appellant’s Appendix 29) 


Later, on being further pressed by appellee’s counsel, Doctor 
Herzmark admitted that his original notes had been altered by him 


after conferences with the plaintiff Olenin and with plaintiff's 
attorney, this occurring sometime between the cepcsnonts and the 
date of trial as follows: 


By Mr. Graham: 


Q. You say the only thing you have changed, | 
Doctor, is that date? A. I put down she fell instead 
of tripped because I found out that was correct. 


Q. Who asked you to change this report? A. No- 
body asked me. I changed it myself when I found 
out the true facts. 

Q. Who told you the true facts? A. Mrs. Olenin. 


Q. When? A. During the course of visits that she 
made. 


Q. After the deposition was taken? A. It could 
be. 
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Q. As a matter of fact, I am handing you now, 
Defendant’s Exhibit 1 for identification, and ask you 
if you did not change that in two places, changing 
the dates and changing tripped to something else? A. 
Yes, I changed it to read fell because I found out fell 
was correct. 


Q. Who told you that? A. Mrs. Olenin. 
Q. When? A. I do not remember the exact date. 
Q. As of the time the deposition in your office 


May 28, 1964, you still testified under oath that she 
tripped? A. That is right. 

Q. And sometime after that she changed her story 
and you changed yours, is that not right? A. I do 
not see a change here at all. 

THE COURT: The only question is, Doctor, did 
you change your report as a consequence of what she 
told you? 

THE WITNESS: Yes, I did. 

THE COURT: Now, the second question, or part of 
that question, do you know when that was done? 

THE WITNESS: No, I do not. 

By Mr. Graham: 


Q. Did you have a conference with her attorney 
when you changed it? A. It could be. 


Q. When was that that you had this conference? 
A. There have been many conferences, so I do not 
know. 


Q. Your original report you sent to Mr. Curtis on 
June 3, 1963, said she fell when she tripped on a 
plank lying in the street. A. That is correct. 


Q. And after your deposition was taken you 
changed that now to read what? A. Fell on a plank 
or fell over a plank or some such thing. I found out 
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she actually had fallen. The word tripped did not 
convey she had actually fallen so that she came in 
contact with the street. 

Q. She did not trip over the plank? A. She = 

THE COURT: Did she give you the cause? 

THE WITNESS: The plank was loose. 

THE COURT: As distinguished from tripped, Doctor? 

THE WITNESS: That is right. 
By Mr. Graham: 

Q. This was after your deposition was taken? A. 
That is right. 


Q. And after conferences with her attorney? AL 
That is right.”” (Appellant’s Appendix 35-37) 


The record clearly shows that Dr. Herzmark admitted that he 
altered his original history record so as to change the date of occur- 
rence from October 5th to November 5th and the words “tripped 
over” a plank to “stepped on” a plank. 


From the doctor’s testimony, the jury could certainly have 
found that he knowingly and wilfully tried to mislead them to 
believe that his original records showed that the plaintiff originally 
told him that the accident happened on November Sth and not 
October Sth and that she stepped on a plank temporarily placed 
there rather than tripped over a plank lying loose. The significance 
of this difference to the issue of liability was spotlighted by the 
doctor’s admission, when confronted on cross-examination with a 
different “original note”, that he had made the alterations after 
discussions with plaintiff and her attorney. The jury was entitled to 
attach as much importance to the difference as the plaintiff and her 
attorney obviously did in going to the trouble to get the doctor to 
change it. 
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When the doctor testified, “I will read you exactly what she 
said” and then quoted a document purporting to contain his original 
notes of her history given on November 12, 1962, all the while 
knowing that he had altered that record after discussion with plain- 
tiff and her attorney, the jury was entitled to find that he had lied 
on the stand. When he later admitted that he had altered the 
record, the jury could find that he was admitting that his earlier 
testimony was a wilful falsehood. If the jury could find that he had 
lied or had admitted doing so, counsel surely had the night to 
advocate that position. This is no more than he did. 


CONCLUSION 


Appellees’ counsel’s remarks in closing argument were not 
improper because he was not stating his personal belief outside of 
the record but based upon the evidence and there was ample basis 
in the evidence for his assertions. 
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We respectfully request the Court to modify its ‘opinion 
including its admonition to the bar accordingly. 
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AMICI CURIAE 


APPENDIX 


ROBERT G. INGERSOLL (summation for the contestants in the Davis 
Will Case, 1891, quoted from Famous American Jury Speeches, 
Frederick C. Hicks.) 


p.217 | “There is this beautiful peculiarity in nature—a lie 
never fits a fact, never. You only fit a lie with 
another lie, made for the express purpose, because 
you can change a lie but you can’t change a fact, and 
after a while the time comes when the last lie you 
tell has to be fitted to a fact, and right there is a bad 
joint; consequently you must test the statements of 
people who say they saw, not by what they say but 
by other facts, by the surroundings, by what are 
called probabilities; by the naturalness of the state- 
ment. If we only had to hear what witnesses say, 
jurymen would need nothing but ears. Their brains 
could be dispensed with; but after you hear what 
they say you call a council in your brain and make 
up your mind whether the statement, in view of all 
the circumstances, is true or false.” 


“That is what it is-the most ignorant forgery ever 
presented in a court of justice since the art of writing was 
invented. It comes in covered with ear marks of 
fraud. And yet I am told that it requires audacity to 
say that it is a forgery. What on earth does it require 
to say that it is genuine? Audacity, in comparison 
with what is essential to say that it is genuine, is 
rank meekness and cowardice.” 


FRANCIS L. WELLMAN (summation for the People in the Carlyle 
Harris Murder Trial—1892, quoted from Famous American Jury 
Speeches, Frederick C. Hicks.) 
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p. 287 “out of his own mouth this man is a blatant 
libertine!” 


p. 289 “But, gentlemen, I beg you will pay no attention | 
to anything I have said that is not fully justified by | 
the sworn testimony;... .” 


ROBERT H. JACKSON (summation of the American prosecution at the 
Nuremberg trials, 1946, quoted in Nuremberg Diary, G. M. Gilbert, 
The New American Library, New York, 1961.) 


p. 380 “But in summation we now have before us the’ 
tested evidences of criminality and have heard the 
flimsy excuses and paltry evasions of the defendants.: 
The suspended judgment with which we opened this | 
case is no longer appropriate. The time has come for 
final judgment and if the case I present seems hard | 
and uncompromising, it is because the evidence makes: 
itso.... 


“The large and varied role of Goering was half 
militarist and half gangster. He stuck a pudgy finger 
in every pie... . He was equally adept at massac- 
ring opponents and at fanning scandals to get rid of 


stubborn generals... .” 
pp. 381- 


382 “....If we combine only the stories from the front 
bench, this is the ridiculous composite picture of 
Hitler’s government that emerges. It was composed | 
of: A No. 2 man who knew nothing of the excesses 
of the Gestapo which he created, and never suspected 
the Jewish extermination program although he was | 
the signer of over a score of decrees which instituted 
the persecutions of that race; a No. 3 man who was | 
merely an innocent middleman transmitting Hitler’s | 
orders without even reading them, like a postman or' 
delivery boy; a Foreign Minister who knew little of | 
foreign affairs and nothing of foreign policy; a Field 
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Marshal who issued orders to the armed forces but 
had no idea of the results they would have in 
practice; a Security Chief who was of the impression 
that the policing functions of the Gestapo and SS 
were somewhat on the order of directing traffic; a 
Party philosopher who was interested in historical 
research, but had no idea of the violence which his 
philosophy was inciting in the 20th century; a 
Governor-General of Poland who reigned but did not 
tule; a Gauleiter of Franconia whose occupation was 
|to pour forth filthy writings about the Jews, but who 
had no idea that anybody would read them; a Min- 
ister of the Interior who knew not even what went 
on in the interior of his own office, much less the 
interior of his own department, and nothing at all 
about the interior of Germany; a Reichsbank Presi- 
dent who was totally ignorant of what went in and 
out of the vaults of his bank; and a Plentipotentiary 
for the War Economy who secretly marshalled the 
entire economy for armament, but had no idea it had 
anything to do with war... 


“If you were to say of these men that they are 
not guilty, it would be as true to say there has been 
no war, there have been no slain, there has been no 
crime.” 


LOUIS NIZER (summation in Reynolds v. Pegler, quoted from My 
Life in Court, Louis Nizer, Pyramid Books, New York, 1963.) 


p. 158 “Now you have observed them on the stand— 
Reynolds courteous, decent, warmhearted, truthful; 
not once did Reynolds say ‘Oh, I take that back. I 
made a mistake under oath’—not once. 


“Pegler—did you ever see a more shifty, uncertain, 
neurotic, and vicious man? .. . 
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“I don’t recall ever a witness who took back his 
words under oath as many times as Pegler, and took 
it back so ungraciously. At one time we counted up 
in the record 130 times that he said he made a mis- 
take under oath.” 


RUFUS CHOATE (summation of divorce suit of Dalton v. Dalton, 
1856, quoted in Classics of the Bar, Alvin V. Sellers, Classic Publish- 
ing Company, Baxley, Georgia, 1919, Volume 5) 


p. 249 “Then it was that the Coburns, finding that the 
husband and wife were going to come together again 
at last, and that all was likely to be over, then it was, 
I respectfully submit to you, that they fabricated and 
reported to Dalton this hideous and unutterable false- 
hood of the abortion by the instrument of Dr. Calkins. 
I submit to you, gentlemen, that then and there it 
was that they approached his abused and ready ear 

with the infamous story of falsehood and abortion.” 

pp. 255- 

256 “I have the honor to insist upon the evidence, by 
leave of the court, that a more enormous and mani 
fest falsehood, in the color of circumstantial proof 
was never laid before a jury. What is this circum- 
stance, exactly as the libellant, by his testimony, 
brings it before you? We learn from the testimony 
that Helen Dalton, having been threatened with a 
natural miscarriage in the manner indicated in the! evi- 
dence upon the stand by her mother, and corrobor- 
ated more particularly by other testimony; having 
been threatened with a natural miscarriage once, 
twice, and a third time, was assisted by her mother 
by some of those feeble and accustomed old woman’s 
remedies, warm water applied to the feet; composi- 
tion powder to be taken.” 


“I begin with the foundation witness in this case, 
John H. Coburn, and I respectfully submit to you, 
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that, tried by every test of credibility which the law 
recognizes, On your oaths you are bound to disbe- 
lieve him. It is not that a laugh can be raised against 
Coburn or his testimony—that is nothing; it is that, 
according to those tests which are founded on the 
longest and widest experience the law deems satisfac- 
tory to show whether a jury can carefully believe or 
not, he is not to be believed.” 


DANIEL WEBSTER (summation for the prosecution of John Francis 
Knapp for the murder of Joseph White, 1830, quoted in Classics of 
the Bar, Alvin V. Sellers, Classic Publishing Company, Baxley, 
Georgia, 1920, Volume 2) 


p. 236 “Gentlemen, I have gone through with the evidence 
in this case, and have endeavored to state it plainly 
and fairly before you. I think there are conclusions 
to be drawn from it, the accuracy of which you can- 
not doubt. I think you cannot doubt that there was 
a conspiracy formed for the purpose of committing 
this murder, and who the conspirators were; that you 
cannot doubt that the Crowninshields and the Knapps 
were the parties in this conspiracy; that you cannot 
doubt that the prisoner at the bar knew that the 
murder was to be done on the night of the 6th of 
April; that you cannot doubt that the murderers of 
Captain White were the suspicious persons seen in and 
about Brown Street on that night; that you cannot 
doubt that Richard Crowninshield was the perpetra- 
tor of that crime; that you cannot doubt that the 
prisoner at the bar was in Brown Street on that night. 
If there, then it must be by agreement, to counten- 
ance, to aid, the perpetrator, and, if so, then he is 
guilty as principal.” 


